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Overview of Transfer Pricing
What is Transfer Pricing?

• In a tax context, TP generally refers to how related parties price
goods, services, intangible assets, loans etc.

• The elements of a transaction which could trigger transfer pricing
implications include:

o Commercial transaction;

o Related entities;

o Different jurisdictions (not always);

o Motive to avoid tax not a pre-requisite.
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Overview of Transfer Pricing
Why is it a concern for tax authorities?

• The prices paid for goods or services delivered/received have a direct
impact on the seller/buyer’s profits and by implication, on TAX.

• Unlike transactions between independent parities, when related
parties deal with each other, there may be less emphasis on ensuring
the prices of the goods and services exchanged reflect market
circumstances. There may be a genuine difficulty in actually
determining a market price.

• This creates the potential for the profits recognised by the parties to
the transaction to be distorted i.e. either too high or too low.

• For the person whose profits are impacted negatively, it would mean
he will be paying less tax than he should

Slide 5



PwC

Overview of Transfer Pricing
Transfer pricing standards

• The arm’s length principle is the widely accepted standard for
transfer pricing. In most tax legislations, it is a condition to be met by
related parties when they transact.

• It uses the behaviour of independent parties in the same or similar
circumstances as a guide/benchmark to determine how prices should
be established for dealings between related parties.

• The most widely accepted authority on the interpretation and
application of the arm’s length principle is the Organisation for
Economic Cooperation and Development (OECD).
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Overview of Transfer Pricing
Transfer pricing standards

• In 1995, the OECD first published the “OECD Transfer Pricing
Guidelines for Multinationals and Tax Administrators” (OECD
guidelines). These guidelines were subsequently revised in 2010.

• As they currently constitute the most complete work on TP to date,
the guidelines are being applied by both members and non members
of the OECD.

• For non OECD member countries, the guidelines represent best
practice. Even in the absence of any direct reference to them in the
law, they are considered relevant to the interpretation of the arm’s
length principle.

• The UN is currently working on its own TP guidelines and released a
discussion draft in November 2010. They draw largely from the work
of the OECD.
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Overview of Transfer Pricing
Transfer pricing scope _ Persons

 Members of a local group

 Members of a conglomerate

 Multinationals

 One entity in group is in the
free zone

 A group entity has a pioneer
status
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Any entity involved in a related party (associates, subsidiaries, joint
ventures…?) transaction. It may be necessary to consider a
threshold in defining related parties within scope.

 Intra company profits taxable
under different regimes e.g. tax
exempt export profits

Loss making entity within a
profitable group

Related parties subject to tax at
different rates

Permanent establishment
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Overview of Transfer Pricing
Transfer pricing scope _Transactions

Consider the following:

• Purchase of raw materials or finished products

• Contract manufacturing

• Sale of goods or procurement of services

• Management/Technical services

• Representative offices

• Intellectual property – royalty. Trademark agreements

• Intercompany loans (receivables/payables), quasi-equity

• Guarantees, indemnities, commitments or other obligations

• Recharges on a cost/cost plus arrangement

• Secondment arrangements, allocation of payroll costs

• Transfer, acquisition or lease of assets
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Overview of Transfer Pricing
Summary

• Transfer Pricing is a major tax area that affects related parties and
transactions

• The arms length principle is a widely accepted standard in
determining transfer prices and considers economic realities

• Comparables may be hard to find. There may be a genuine difficulty
in determining a market price

• Evidence of best efforts made is key
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Transfer pricing in Africa
Is it really new?

• Transfer pricing rules are really about the application of the arm’s
length principle.

• The tax laws of most African countries have always included the
requirement for related parties to conduct their dealings at arm’s
length.

• What has been lacking until recently has been specific and clear
guidance on the application of the arm’s length principle.

• Transfer pricing rules and legislation are usually incorporated into the
law to provide this guidance.
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Transfer pricing in Africa
Who is doing what?

• The last few years have seen increased activity in the transfer pricing
space by African tax administrators

• African countries are increasing their scrutiny of transactions
between related parties in a bid to preserve and increase tax
revenues.

• There is a general feeling among tax administrators that there is
significant potential for revenue leakage through the pricing of
transactions between resident and non-resident related parties

• The forces shaping the current transfer pricing climate come from
both within and outside the continent
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Transfer pricing in Africa
Who is doing what?

S/No Country TP rules

1 South Africa Since 1995

2 Zambia Since 2000

3 Namibia Introduced 2005

4 Kenya Introduced in 2006

5 Malawi Introduced in 2009

6 Uganda Introduced in 2011

7 Angola Expected in 2012

8 Ghana Expected in 2012

9 Nigeria Expected in 2012
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The trend is
expected to
continue as

many countries
introduce TP

rules while those
with existing
regulations

continue to make
changes
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Transfer pricing in Africa
Who is shaping TP in Africa?

The African Tax Administrators Forum (ATAF)

 Brings together tax authorities in Africa to enable them pool
resources and pursue tax issues of interest to them

 Has identified transfer pricing as a key area of focus

 Will conduct technical development courses to boost capacity
among members
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Transfer pricing in Africa
Who is shaping TP in Africa?

Donor Agencies

European Commission, International Monetary Fund (IMF), OECD

 Research indicates that most African countries have a low tax to
GDP ratio when compared against their European counterparts
suggesting that they do not derive sufficient tax revenue from
economic activities in their countries.

 Transfer pricing has been identified as a potential source of
improved revenues and these agencies (including the United States)
are currently exploring ways to support and partner with African
tax administrators in view of increased internal generated revenue
and reduced reliance on foreign aid.
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Transfer pricing in Africa
Who is shaping TP in Africa?

Civil Society groups

 Some of these are advocates of the position that multinationals do
not pay their fair share of taxes in Africa.

 Several have conducted and published research papers aimed at
demonstrating what they consider to be the unethical tax and
transfer pricing behavior of several multinationals.

 This has put pressure on the tax authorities to act.
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Transfer pricing in Africa
Challenges

• Complexity

 Is a relatively complex area of tax which requires different skill and
experience compared to other tax areas

Where there is a significant gap in the level of understanding of the
principles between the taxpayer and tax authorities, the potential for
disputes increases

• Shortage of technical capacity

Both taxpayers and tax authorities experience capacity challenges as
there are not many technically competent persons in the field
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Transfer pricing in Africa
Challenges

• Benchmarking

TP analysis often requires evaluating and comparing the
performance of independent parties carrying out similar activities
in a similar environment as the related party under review. This is
called a benchmarking exercise.

Unlike the developed world where information on the performance
of these independent parties is readily available, it is not the same
for Africa.

• Advance pricing arrangements

Revenue authorities are often reluctant to be involved in advance
pricing arrangements
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Transfer Pricing in Africa
Summary

• The focus on TP by tax authorities in Africa is a trend that is
spreading across the continent

• Although technical capacity is currently a key constraint in Africa, the
amount of interest being shown by stakeholders from within and
outside the continent suggests that this will not be the case for too
long

• African countries that have implemented TP rules have faced certain
challenges. These challenges are also likely to surface in the Nigerian
context.
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TP legislation – what to expect

• The various tax statutes typically include a requirement for related
parties to apply the *arm’s length principle.

• TP rules therefore draw on the power of the arm’s length provision
and provide guidance to tax payers on how to apply and demonstrate
compliance with the arm’s length requirements.

• TP rules tend to have a common structure.
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TP legislation – what to expect
Typical contents of TP legislation

The requirement to prepare TP documentation

One of the most important provisions on TP legislation is the
requirement for tax payers to prepare TP documentation reports
which demonstrate how they have applied the arm’s length
principle to their related party transactions

This document could be required as part of the annual tax returns
or on demand by the tax authorities.

Because of the amount of detail required, preparation could be time
consuming and costly.
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TP legislation – what to expect
Typical contents of TP legislation

Contents of the TP documentation report

This sets out the type of documents tax payers will need to provide
in order to demonstrate the arm’s length nature of their related
party transactions

TP documentation reports will usually include:

o Details of the related party transactions;

o Information on the group structure and business activities of the related
parties

o Information on the industry

o Information on any business strategies impacting pricing

o the pricing method adopted;

o The reasons for selecting the method;

o information on comparable transactions between unrelated parties etc.
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TP legislation – what to expect
Typical contents of TP legislation

• Deadlines and penalties

Sets out when TP documentation is to be submitted to the tax
authorities and any associated penalties for late submission

• Comparability factors

These will provide guidance on the factors to be taken into
consideration when assessing whether the results of a particular
transaction between related parties can be compared to that of
another transaction between independent parties
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TP legislation – what to expect
Typical contents of TP legislation

TP methods to be applied

This will provide guidance on the TP methods that can be applied
and whether there is any preference for particular methods

The common TP methods include:

o The comparable uncontrolled price method (CUP)

o The resale price minus method (RPM)

o The cost plus method (CPM)

o The profit split method

o The Transaction Net Margin Method
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TP legislation – what to expect
Typical contents of TP legislation

• Interpretation provisions

These will cover definition of relevant terms contained in the
legislation

• Transactions and persons covered

This will usually provide guidance on what type of related party
transactions the rules will apply to

• Applicability of the OECD guidelines

Some TP legislation make a direct reference to the OECD guidelines
as an interpretation tool
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TP legislation – what to expect
Typical contents of TP legislation

Advance pricing arrangements

Some legislation provide room for tax payers to agree their
proposed transfer pricing arrangements for a particular period with
the tax authorities in advance of actual implementation.

Inter quartile ranges

Discussion on what constitutes an arms length range

Discussion on averaging returns of a company over a number of
years
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TP legislation – what to expect
Summary

• TP legislation will usually have a requirement for tax payers to
prepare TP documentation reports to demonstrate compliance with
the arm’s length principle.

• These documents are usually very detailed and could be time
consuming and costly to prepare

• Other matters included in TP legislation include TP methods,
applicability of the OECD guidelines, APAs, acceptable ranges etc.
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Considerations for the FIRS

Risk analysis and thresholds

Should all persons involved in related party transactions be
required to prepare documentation regardless of the materiality of
the transaction and the size of the business?

Should all persons involved in related party transactions be
subjected to detailed review regardless of the materiality of the
transaction and size of the business?

How can the FIRS carry out a risk based approach to transfer
pricing audits?
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Considerations for the FIRS

Engagement of taxpayers

How will the FIRS engage with taxpayers in resolving practical
problems such as those relating to the lack of information on
African comparables.

Impact of NOTAP and similar regulations

How will the FIRS harmonise the application of the rules with
other regulations which impact related party transactions such as
NOTAP?
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Considerations for the FIRS

TP unit

Will there be a specialised TP unit? Will it be involved in every case
that has a TP element?

How will the FIRS ensure its TP team is technically sound and able
to understand the complex issues that may be involved?

Will the TP unit work with Customs to minimize conflicts?

• Safe harbors

Will the FIRS stipulate certain price ranges within which
transactions will be prima facie considered to be arm’s length and
therefore not subject to detailed review under the TP rules (e.g.
interest rates within a certain range of the LIBOR etc.)
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Considerations for the FIRS

Advance Pricing Arrangements

 Will the FIRS consider APAs?

 From when can taxpayers begin to apply for advance pricing
arrangements?

 How will the Revenue ensure that the system works as efficiently
as possible?

Transparency and flexibility

 Will the database used by the FIRS be open to all

 Transfer pricing is fact intensive with difficult evaluations
sometimes. It will not always be possible to determine a single
correct arms length price.

 Will there be a grace period for documentation required when the
regulations are issued?
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Considerations for the Tax Payers

Proactively identify related party transactions

Consider current transfer pricing policies in place (if any)

Review the results of application of these policies

Efficiently maintain and update documentation supporting
transactions

Where global policies exist, assess the relevance of these policies to
local transaction and whether the policies have been applied
appropriately

Consider tax planning opportunities that may exist

Seek professional assistance

Slide 35



PwC

Considerations for Stakeholders
Summary

• There are several practical issues which the FIRS will need to consider
in its quest to introduce TP legislation.

• Examining these issues in detail prior to the introduction of legislation
will go a long way in reducing conflicts with tax payers

• Tax payers will also need to start to review the extent of their
compliance with the arm’s length principles

• As with all tax areas, PREPARATION IS KEY.
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PwC’s approach to TP in Africa

• In our Africa Central territory, we have adopted a regional strategy
with a core team that provides support and is a centre of excellence for
training staff.

• Our regional team consists experts with many years of experience
gathered from undertaking transfer pricing work in different parts of
the globe including Africa, the UK, Australia etc.
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PwC’s approach to TP in Africa

• Our experience covers assisting clients with their TP documentation
and defense in several countries including Kenya, Tanzania, Uganda,
Malawi, Zambia, Mozambique, South Africa and Nigeria.

• This has provided us with key insights into different approaches by
different tax authorities, the evolution of transfer pricing in the
various countries and best practices to be adopted by both the
Revenue authority and taxpayers when starting off with transfer
pricing.
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PwC’s approach to TP in Africa

Uganda Kenya Malawi Tanzania

Telecoms Telecoms Telecoms Telecoms

Agriculture Agriculture Agriculture Agriculture

Oil and Gas Regional offices Mining

Financial services Oil and Gas

Manufacturing

There have been varied areas of focus by tax administrators in
different countries:
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GCD – PwC's Globally Coordinated Approach to
Transfer Pricing Documentation
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Issue

Enable companies to:

• Increase compliance with
global transfer pricing
documentation requirements

• Reduce risk of penalties

• Respond quickly to tax
authority requests

• Efficiently maintain and
update transfer pricing
documentation

• Effectively allocate resources
based on transfer pricing risk
and local requirements

• Proactively identify potential
transfer pricingpitfalls&
planning opportunities

Opportunity PwC’s Approach Benefits

Streamline global transfer
pricing documentation to
facilitate overall transfer
pricing compliance

Continual
risk assessment

Quality &
cost control

Coordinated
international
service team
and approach

Centralised
preparation
to avoid
redundancies

Specialised
tools templates
& procedures

Customised
approach to meet
country-specific
requirements

Multinational entitiesface
significant challengescomplying
with the specific transfer pricing
requirementsof multiple tax
jurisdictions

As a result

Many countriesare increasing
transfer pricing compliance
requirementsby:

• Adopting additional transfer
pricing rules

• Implementingstrict
documentation requirements

• Imposing noncompliance
penalties

• Increasing related audit/
inspection activities

Prepare Global Core

Documentation

package by:

Prioritising your
company's target
locations

Determining
transfer pricing
needsin
various jurisdictions

Assembling “core”
documentation
package for use
across multiple
jurisdictions

Creating “local”
documentation to
satisfy individual
country
requirements
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Conclusion

• Transfer pricing is not, in itself, illegal or abusive. What is illegal or
abusive is transfer mispricing, also known as transfer pricing
manipulation or abusive transfer pricing. – Tax Justice Network

• Transfer pricing is NOT just an anti-avoidance measure or a tax
planning tool, it is a compliance obligation.

• With increasing pressure on public finance, countries want to protect
their tax base whilst not impeding cross-border trade and FDI.

• Therefore many countries have introduced or are introducing TP
regulations to address trade mispricing.

• TP awareness is on the increase - tax administrators are paying close
attention to compliance through documentation requirements,
reviews/audit, and TP specific penalty regime.

Slide 43



PwC

A Transfer Pricing adjustment can be significant
...but determining the right price is a complex science

GlaxoSmithKline Holdings (Americas) Inc. v. Commissioner of Internal Revenue

Case Overview
On September 11, 2006 the IRS and GSK announced that they had reached a
settlement involving their transfer pricing dispute. This case, which was pending in
the United States Tax Court, is the largest single payment made to the IRS to resolve
a tax dispute. Under the settlement agreement, GSK paid the IRS approximately
$3.4 billion.

The TP dispute involved intercompany transactions between GSK and certain of its
foreign affiliates relating to various GSK "heritage" pharmaceutical products.
Specifically at issue was the level of U.S. profits reported by GSK after making
intercompany payments that took into account product intangibles developed by and
trademarks owned by its U.K. parent, other activities outside the U.S., and the value
of GSK's marketing and other contributions in the U.S. Under the settlement
agreement, GSK conceded over 60% of the total amount put in issue by the two
parties for the years pending in Tax Court.
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A Transfer Pricing adjustment can be significant
...but determining the right price is a complex science
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GSK UK GSK US
•R&D

•Trademark

•Marketing

•Sales

What percentage of profit should be allocated to

TM/
Patent

Mktg/
Sales

70% GSK 30%

20% IRS Proposed Adj 80%

40% Settlement (US$ 3.4b) 60%

?
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Conclusion

• The introduction of TP rules in Nigeria is consistent with the current trend in
Africa and the rest of the world.

• Whereas the requirement to apply the arm’s length principle has always
existed in Nigerian legislation, what has been lacking is guidance on how to
apply it.

• There are clear advantages in having formal guidance on TP as this is likely to
provide some level of certainty with regards to the tax treatment of related
party transactions.

• There will be challenges as both taxpayers and tax authorities grapple with
the complexity of TP principles and Africa specific challenges

• Given the kind of interest being shown from within and outside the continent
it is likely that tax authorities will be able to quickly build capacity in the area
of TP.
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Conclusion

If you an entity involved in a related party transaction, whether a price is
charged or not, you will be impacted by the new TP regulations – regardless of
whether your group is local or multinational. Typical transactions include:

• purchase of materials or finished products;

• sale of goods or procurement of services e.g. rep office, management and
technical services etc;

• any agreement for the use of intellectual property e.g. trademark, royalty
agreements etc;

• a tripartite contract or a subcontracting arrangement;

• intercompany loans, receivables or payables;

• guarantees, indemnities, commitments or other obligations;

• recharges or reimbursements including secondment arrangements; or

• transfer, acquisition or lease of assets.

Persons who will be affected need to act now!
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“Today, it takes more brains and effort to
make out the income tax form than it does

to make the income.”

Alfred E. Neumann, American composer (1901 –1970)

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the
information contained in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the
accuracy or completeness of the information contained in this publication, and, to the extent permitted by law, PwC Nigeria, its members, employees and
agents do not accept or assume any liability, responsibility or duty of care for any consequences of you or anyone else acting, or refraining to act, in reliance on
the information contained in this publication or for any decision based on it.

© 2012 PricewaterhouseCoopers. All rights reserved. In this document, “PwC” and “PricewaterhouseCoopers” refer to PricewaterhouseCoopers Nigeria which
is a member firm of PricewaterhouseCoopers International Limited, each member firm of which is a separate legal entity.

Thank you!
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