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The Lagos State Internal
Revenue Service (LIRS) has
released a public notice to
provide clarification on the
taxation of share schemes
where an employee derives
a gain or benefit from the
arrangement.

For a deeper discussion, please
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Overview

In order to attract and retain
talent, some employers offer their
employees stock options under a
share scheme usually as a form of
long term compensation. Stock
Options could be granted to an
employee free of charge or at a
price below fair value.

An employee would become
entitled to the shares over a
defined period of time (vesting
period) at a predetermined price
(strike price) usually below
market price.

While Section 3 (b) of the
Personal Income Tax Act (PITA)
provides that salary, wage, fee,
allowances or other gains or
profits from employment
including compensations,
bonuses, premiums, benefits or
other perquisites earned on
account of employment are
subject to tax, there is no specific
provision relating to the taxation
of share options.

The LIRS has therefore released a
guideline to address the
inconsistency of treatment by
various employers.

Highlights of the public
notice

Legal Basis

The LIRS premised the taxation
of employment benefits arising
from share schemes on the
provisions of Section 3 of the
PITA, which subjects all gains
and profits from employment to
tax. A gain will be deemed to have
occurred if the shares (real or
phantom) were acquired at no
price or a price below market or
fair value.

Compliance Requirement

Employers are required to deduct
PAYE due on the benefits at the
date of exercise. The amount to
be subject to tax is the difference
between the price paid for the
shares and the value of the shares
at the date of exercise. For listed
entities, the value of the shares
will be the price of the stock as
traded on the relevant exchange,
while for non-listed entities, the
value of the stock will be the net
asset per share based on the net
asset of the company (in the prior
year) divided by the total number

of shares in the company. It is not
stated whether this should be
inclusive or exclusive of the
shares being acquired.

Where the employee pays no
price, the total number of the
shares (based on market value)
awarded to the employee will be
subject to tax.

Any gains accruing to the
employee post exercise will be
treated as capital gains which is
currently exempt from tax.

Any dividend or phantom
dividend earned by the employee
during the vesting period will be
treated as employment income
and taxed at applicable rates
rather than withholding tax.

Employers are required to remit
PAYE on stock options on or
before the 10th day of the month
following exercise. Employers are
also required to file information
on their employees’ stock options
along with the statutory PAYE
returns.

Takeaway

Share options granted to
employees, whether equity or
cash settled, has been a grey area
in the Nigeria tax system due to
inconsistency of practice by tax
authorities. On the other hand,
many employers are unclear as to
the taxing point and the
distinction between gains that are
taxable under the PITA and those
that are taxable or exempt under
the Capital Gains Tax Act.

While the public notice has
provided some clarity, it will be
necessary to issue detailed
guidelines to address any residual
uncertainties on the subject.
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