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Overview

A public notice has been
published by the Lagos State
Internal Revenue Service (LIRS)
on the taxation of foreigners who
perform employment duties in
Nigeria. It also specifies the
compliance requirements for
different categories of non-
nationals with a Temporary Work
Permit (TWP).

Highlights of the public
notice

Who is a non-national with a
TWP?

The notice defines a non-national
with a TWP as an individual who
is a national of another country
with a visa to work in Nigeria on
specialised projects such as

installations and repair for a
period not longer than 90 days.

Legal Basis

The LIRS is relying on S.10 of the
Personal Income Tax Act (PITA),
which provides that any income
derived from employment duties
wholly or partly performed in
Nigeria are taxable except the
following conditions are jointly
met:

a) the employer is not in Nigeria
or the remuneration is not
borne by a fixed base in
Nigeria, and

b) the person is in Nigeria for a
period of less than 183 days
in any 12 months period
including leave and period of
absence, and

c) the income is taxable in a
country with which Nigeria
has a double tax avoidance
treaty (DTA).

Where the employer is in Nigeria
or has a fixed base in the country,
the section also provides that the
income will be taxable in Nigeria
(without regard to the 3
conditions listed above).

Taxable persons

Employees

The LIRS’ position is that
expatriates who pay income tax in
a country that has a DTA with
Nigeria only become liable to tax
in Nigeria if they spend at least
183 days in Nigeria within a
period of 12 months. On the other
hand, expatriates who do not pay
tax elsewhere or are liable to tax
in a country which has no DTA
with Nigeria are liable to tax in
the country from the first day of

arrival in Nigeria based on S.10(1)
of the PITA.

Independent contractors

Non-nationals acting as
independent contractors in
Nigeria if their activities result in
the creation of a fixed base. One
of the conditions for a fixed base
is where a work permit other than
a business visa is required by the
contractor. Such individuals will
also be subject to tax when in the
view of the LIRS, there is profit
shifting or pricing that is not
supported by appropriate
Transfer Pricing (TP) analysis. An
independent contractor who is a
resident of a country that has a
DTA with Nigeria will be granted
tax relief according to the
provisions of the treaty.

Takeaway

The position of the LIRS as stated
in the public notice are largely in
line with the relevant laws.
However, the issue of a fixed base
being created simply on the basis
of work permit is inconsistent
with S.6 of the PITA which spells
out the conditions for the income
of a non-resident to be deemed as
derived from and taxable in
Nigeria. Also, unless a foreigner
becomes tax resident in a state,
S.2(1) of the PITA gives the power
to administer tax on such persons
to the Federal Inland Revenue
Service. Interestingly the LIRS is
now paying attention to transfer
pricing considerations as one of
the factors in the determination
of tax liability in the state.

In any case, employers need to
properly track the duration of
their short term business
travellers and ensure compliance
to avoid penalties.
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