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In brief 
 
In a recent decision, the Tax Appeal Tribunal (“Tribunal”) held that no capital allowance claw-back 
(balancing charge) should be computed on the disposal proceed relating to intangible assets on which no 
capital allowance had been previously claimed. 
 
The Tribunal also held that Petroleum Investment Allowance (“PIA”) should not be considered as part of 
allowances in computing the ‘residue’ for balancing charge. However, any applicable balancing charge is 
liable to education tax. 

 

 

In detail 

 
Background 
 
The Petroleum Profits Tax Act 
(“PPTA”) is the principal 
legislation regulating companies 
carrying on petroleum 
operations in Nigeria. The 
Second Schedule (“the 
Schedule”) to the PPTA allows 
the deduction of capital 
allowances (i.e. tax 
depreciation) for qualifying 
capital expenditure incurred on 
certain assets.  
 
Under the PPTA, capital 
allowances include PIA (which 
is claimable in the first year 
only) and annual allowance. PIA 
does not reduce the value of the 
asset in computing the residue 
available for future capital 
allowances. 
 

The Schedule also imposes a 
balancing charge on a company 
where it disposes an asset in 
respect of which capital 
allowances have been claimed 
previously. In this regard, 
Petroleum Profits Tax (“PPT”) is 
imposed on the excess of the 
proceeds of disposal over the 
residue of the expenditure at the 
date of disposal (but capped to 
capital allowances previously 
claimed on the asset). This is 
essentially a claw back of capital 
allowances previously claimed. 
 
In this judgment (delivered on 
12 February 2015), one of the 
arguments before the Tribunal 
was whether balancing charge 
should be computed in respect 
of the intangible portion of the  
asset disposed if no capital 
allowances had been claimed on 
those intangibles.  
 

Facts of the case 
 
The Company sold its interests 
in an oil concession to a third 
party. Under the sale, the 
consideration for both tangible 
and intangible assets was 
apportioned accordingly by the 
purchaser (presumably agreed 
with the seller since it was a 
commercial transaction between 
unrelated parties); and the 
Company computed balancing 
charge only on the tangible 
assets and some intangible 
portion categorized as 
qualifying capital expenditure 
(QCE) and in respect of which 
capital allowances had been 
previously claimed.  
 
Based on the background of the 
case, the intangible assets in this 
case relates specifically to 
‘acquiring data relating to 
possible location, structure, 
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quantity and composition of 
hydrocarbon accumulations’ 
which had been expensed in the 
profit and loss account of the 
Company. 
 
The Federal Inland Revenue 
Service (FIRS) disagreed and 
computed balancing charge on 
the whole consideration from 
the disposal. In this regard, it 
considered the OML as a single 
asset without any split between 
tangible and intangible. It also 
included PIA in its 
determination of balancing 
charge and issued additional 
assessments for PPT and 
Education Tax. 
 
Company’s position 
 
The Company’s arguments can 
be summarised as follows:  
 

 Based on Para. 14 of the 
Schedule, in computing 
balancing charge, the sales 
consideration must be 
apportioned between the 
tangible and intangible assets. 

 

 The intangible assets being 
the OMLs did not fall under 
the definition of QCE as 
contained in the PPTA and so 
no capital allowances were 
claimed. Therefore balancing 
charge should not be 
computed based on the full 
disposal consideration.  

 

 Para. 10 of the Schedule 
defines ‘residue of qualifying 
expenditure’ as total 
expenditure incurred less the 
total annual allowances due. 
Given that PIA and annual 
allowances are separate 
allowances, PIA should not be 
included in the computation 
of balancing charge.   
 

 Education Tax should not be 
assessed on balancing charge 
since it is added back after 
assessable profit has been 
computed and Education tax 
is chargeable on assessable 
profit.  

 
FIRS’ position 
 
The FIRS argued that the sale of 
the tangible and intangible 
assets constituted a single asset 
(i.e. the OML) and 
distinguishing them was not 
necessary since the Company 
had recovered the full cost 
incurred on the assets.  
 
It further argued that 
distinguishing and unbundling 
the assets was merely a tax 
planning scheme by the 
Company. 
 
Finally, it argued that PIA 
should be aggregated with 
annual allowances in computing  
residue for the purpose of 
balancing charge computation. 
 
The decision 
 
The Tribunal found that no 
capital allowances were claimed 
or granted by the FIRS in 
respect of the intangible assets. 
It therefore held that the assets 
did not amount to QCE and so 
should not be included in the 
computation of balancing 
charge. 
 
It directed the FIRS to reissue 
its assessment and base its 
calculation of balancing charge 
on the separate values of the 
underlying qualifying assets. 
 
It also held that the express 
mention of annual allowance in 
paragraph 9 of the Schedule was 
not meant to include PIA 

otherwise this would have been 
expressly stated. 
 
With respect to Education Tax, 
the Tribunal disagreed with the 
Company and held that 
Education Tax impacts on 
assessable profit and results in 
additional assessment.  
 

The takeaway 

 
The ruling addressed key 
principles of capital allowance 
claw-back but did not address 
the pertinent issue of the 
appropriate split of 
consideration between tangible 
and intangible components of 
the disposal.  
 
However, based on the outcome 
of the decision it appears that 
the FIRS cannot exercise its 
discretion to allocate 
consideration between tangible 
and intangible if two 
commercially independent 
parties have agreed on a split.  
 
Given that a split may have 
different but not opposite 
consequence for the buyer and 
the seller, it is therefore not a 
zero sum game for the FIRS. 
 
The decision clarifies that 
balancing charge cannot be 
computed for expenses written 
off to profit or loss account at 
the time they are incurred. If 
they are subsequently disposed 
and a capital sum received, any 
excess over original cost would 
be taxable under capital gains 
tax at 10% rather than PPT at a 
much higher rate.  
 
Due to the level of information 
from the decision, it does not 
clarify whether intangible 
drilling costs which have been 
capitalised for accounting 
purposes but expensed for tax 
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purposes will be recouped if 
disposed. 
 
The decision also clarifies the 
PIA should be disregarded when 
computing balancing charge.  
 
The judgment did not go into 
details on why the Tribunal 

decided that balancing charge 
should attract Education Tax. 
However, the conclusion seems 
to be supported by Para. 9 of the 
Schedule which requires 
balancing charge to be treated 
as part of proceeds of 
chargeable oil in line with 
Section 9(1)(a) of the PPTA. 

 
Pending any further ruling on 
the allocation of proceed 
between tangible and intangible 
portions, taxpayers should 
ensure that any apportionment 
is agreed between both buyer 
and seller and treated the same 
way by both parties. 
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