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Overview

In a bid to encourage more
savings towards retirement and
old age, the Pension Reform Act
(PRA) permits participants to
make voluntary contribution
(VC) to their respective Retired
Savings Accounts (RSA). VCs are
tax deductible and the law does
not place a cap on the amount
that can be contributed.

Prior to July 2014, any VC
withdrawn within 5 years of
contribution was fully taxable at
the point of withdrawal.

However, the PRA re-enacted in
2014 allows tax free withdrawal
without any minimum locked-in
period. Only the income earned
on such VCs will be taxable if
withdrawn within 5 years.

This made it possible for some
contributors to structure their
VCs solely for tax avoidance
purposes rather than to enhance
their savings towards retirement.

Highlights of the Notice

Legal basis

 Section 10(1) of PRA, 2014
exempts contributions to a
pension scheme under the
PRA from tax.

 Section 16 of the PRA
stipulates the conditions by
which withdrawals can be
made from the RSA.

Compliance requirement

 Income tax will be payable on
any withdrawal from RSA
that does not meet the
conditions stated in Section
16 of the PRA.

 LIRS will periodically audit
withdrawals of VCs and make
necessary tax adjustments
where it considers the
transaction to be artificial.

 LIRS will recover taxes due
on abusive withdrawal of VCs
from employers (including
interest and penalties).

 Individuals claiming tax relief
on VC must submit a copy of
their RSA statements while
filing their annual tax
returns.

Takeaway

There is a compelling reason for
the LIRS to seek to curb any real
or perceived abuse of the
voluntary pension contribution
scheme. It is difficult to
understand why the re-enacted
PRA eliminated the old 5-year
lock-in period require for tax
exemption.

However, S. 16 which was
referenced in the Notice is not
applicable to VCs. Withdrawal of
VC is covered in S.10 (4) of PRA
which mandates contributors to
pay taxes on the income earned
on VC and not the total amount
withdrawn.

A more defensible argument for
LIRS is the provision of S.17 (3b)
in PITA which empowers the tax
authority to make tax adjustment
on artificial transactions.

It is also difficult to see how the
LIRS can legally hold employers
accountable for any additional
liability that may arise from any
abuse of VC schemes. At best
employers may be required to
demonstrate that they had no
knowledge of any abuse and did
not set up any such scheme solely
to enable their employees avoid
tax.

This can be done by ensuring that
contributions made by employees
pass a reasonableness test and
comply with other extant laws.

In practice, employers are not
involved in the withdrawal of VCs
as their approval is not required.
It is therefore untenable to hold
employers accountable for the
resulting tax liability. LIRS needs
to review this approach. The
ultimate solution will be to seek
an amendment to the PRA.
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