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Before Finance Act 2021

Prior to the FA 2021, Section 23 (1) of the Companies Income 
Tax Act (CITA) exempted profits generated from educational, 
ecclesiastical and charitable activities of public character from 
income tax, as far as such profits are not derived from a trade 
or business carried on by such a company. “Public character”, 
was not defined in CITA, hence it became a subject of 
litigation over the years.

In American International School Lagos (AIS) vs FIRS case, 
the FIRS argued that the educational activities carried on by 
AIS was not of a public character because the activities cannot 
be said to be available to all Nigerians since they were not 
provided free of charge. The TAT however ruled that no 
Nigerian was excluded from benefiting from AIS’s educational 
activities and there was no proof that AIS (a not-for-profit 
institution set up as a company limited by guarantee) 
distributed profits or income to its directors or guarantors, 
hence, the company’s activities qualified for tax exemption 
under CITA.

In the case of Best Children International Schools (BCIS) 
Limited vs FIRS, the company argued that it was exempt from 
income tax since it carries out educational activities which is 
open to the public regardless of sex, religion and ethnicity 
(hence, of public character) and does not carry on any other 
trade or business. The Court relied on section 26 of the 
Companies and Allied Matters Act (CAMA) and held that a 
company set up for educational activities is required to be 
incorporated as a company limited by guarantee and is 
required not to distribute profits to its members. Since BCIS 
was registered as a company limited by shares, it is formed for 
profit making (hence, not of public character) and therefore 
liable to pay companies income tax regardless of its activities.

The judgments established the importance of the registration 
or incorporation status of a company carrying out educational 
activities in determining its liability to income tax in Nigeria. 
However, the recent FA 2021 amendment could expose 
educational institutions to tax regardless of incorporation 
status.
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Finance Act 2021 

Introduction

In January 2022, the United Nations International 
Children Emergency Fund (UNICEF) reported that 
“35% of Nigerian children who attend primary school 
do not go on to attend secondary school. Half of all 
Nigerian children did not attend secondary school in 
2021”1.

A recent assessment of educational systems by the 
World Economic Forum (WEF) ranked Nigeria 25th 
out of 38 African countries and 124th of 140 countries 
on the global scale. Parameters used in the report 
include critical thinking, creative, digital literacy, and 
interpersonal skills.

There are various challenges facing education in 
Nigeria including insufficient funding by government, 
inadequate human and material resources, and 
disruptions to academic calendars further 
compounded by the COVID-19 pandemic. 

The Finance Act (FA) 2021 deleted educational 
activities from Companies Income Tax exemption list. 
It is unclear what the policy change aims to achieve, 
perhaps to raise more revenue for the sector.

1. https://www.unicef.org/nigeria/press-releases/unicef-warns-nigerian-education-
crisis-world-celebrates-international-day-education

What the removal of tax exemption 

for educational institutions means 

for education in Nigeria



The BCIS v FIRS case suggests that an educational institution 
registered as a company limited by guarantee (or as a not-for-
profit) would meet the public character condition in CITA for 
tax exemption, as its profits are expected to be used solely for 
its operations and no portion of the profit is expected to be 
distributed to its owners in line with section 26 of CAMA.

To provide clarity on what constitutes “public character” the 
earlier amendment via FA 2020 introduced a definition in 
CITA which states that "public character' with respect to any -
organisation or institution means "organisation or institution: 
(a) that is registered in accordance with relevant law in 
Nigeria; and (b) does not distribute or share its profit in any 
manner to members or promoters."

The FA 2020 definition of “public character” as well as the 
decided cases imply that an educational institution registered 
as a company limited by guarantee or incorporated trustees 
would typically meet the exemption condition, while those 
registered as companies limited by shares will most likely not 
meet the exemption condition as they are typically set up for 
profit making.

Implications of the Finance Act 2021 
Amendment

Given the deletion of educational activities from the list of 
exempt profits in section 23 (1) of CITA, companies carrying 
out educational activities in Nigeria may be subject to income 
tax regardless of their registration or incorporation status, 
even though some schools may still be able to argue that the 
exemption could still apply to them on the basis that they are 
a charitable organisation especially if their educational 
activities do not constitute a business. 

PwC Nigeria surveyed sixty (60) private secondary schools, 
registered with the Corporate Affairs Commission. Based on 
the limited sample 71.7% were registered as companies 
(limited by shares and limited by guarantee), 21.7% registered 
as Incorporated Trustees and 6.7% were registered as 
Business Names.

In like manner, we surveyed and analysed the incorporation 
status of 135 tertiary institutions in Nigeria. The result showed 
that 73% of the institutions surveyed are registered as 
companies limited by shares, 26% as companies limited by 
guarantee while 1% are registered as business names.
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Based on the survey, the results show that a significant 
number of educational institutions were already liable to 
income tax prior to the FA 2021 amendment. Hence the 
legislative change is expected to impact less than 30% of 
educational institutions. 

Some schools which are set up as limited liability partnerships 
or sole proprietorships generally took the position that they 
are exempt from income tax in practice, this results in a 
compliance gap which may not be addressed by a change in 
the law, but taxpayer education and enforcement.

Practice in other jurisdictions

A review of other jurisdictions shows that in Ghana, private 
Universities are exempted from taxes, provided that 100% of 
their profit is plowed into the business. Similarly, South Africa 
exempts certain research oriented private universities from 
income tax. In Uganda however, private schools are subject to 
income tax at 30% of their annual profit.

Individual taxpayers in Germany get a tax rebate of 30% of 
the school fees paid to private schools on behalf of dependent 
children with the exclusion of the price of accommodation, 
supervision and meals.

Finland adopts a more socialist policy to funding basic 
education. The state government and municipalities have the 
principal responsibility of providing basic education to citizens. 
This accounts for the existence of very few private schools 
which stand at less than 3% as at 2019. The Finnish 
government permits only private individuals or organisations 
who do not have the intention to make profit in this regard. 



While governments across various jurisdictions approach 
taxation of educational activities differently, an important 
priority is placed on making education easily accessible to 
citizens.

Important considerations for educational 
institutions in Nigeria

Although the new amendment to CITA imposes income tax on 
profits generated by companies from educational activities, 
the Personal Income Tax Act (PITA) still provides exemption 
for income generated from educational activities. However, 
there is a condition that it must be of a public character and 
the income must not be earned from a trade or business. This 
implies that schools registered as business names (i.e. sole 
proprietors and partnerships) may continue to enjoy income 
tax exemption on their profits. However, they may face 
challenges in demonstrating that their activity is not from a 
trade or business based on their entity setup.

In addition, CITA continues to provide income tax exemption 
for certain income generated from charitable activities of a 
public character. Although “charitable activities” is not defined 
in CITA, it typically covers any kind of humanitarian and/or 
socialist activity that solves a need. Therefore, a company 
carrying out educational activities may be able to claim 
income tax exemption under this provision where it can 
demonstrate that:

• its educational activities are charitable in nature (e.g. they 
solve a social need, plough back their profits into social 
work or scholarships);

• it is registered under the relevant laws as a charitable 
organisation in Nigeria; and

• it does not distribute or share its profit in any manner to 
members or promoters.

The company will need to meet all these conditions jointly to 
demonstrate that its activities qualify as charitable and exempt 
from tax.

Conclusion

With Nigeria’s 2022 budget deficit at about 6.3 
trillion, the government seems to be keen on raising 
revenue from various sectors as much as possible. 
However, in view of the challenges facing the 
education sector and the need for human capital 
development, the introduction of income tax on 
educational activities may discourage potential 
investors in the sector, increase the cost of 
education while generating minimal incremental 
revenue for the government. This could worsen the 
state of education in Nigeria given that government 
has not been able to meet the pubic demand in 
terms of quality and access to education. 

Furthermore, the recently launched National 
Development Plan seeks to rely heavily on Public-
private partnership (PPP) arrangements to execute 
the 2025 target for education. It may be 
counterproductive to impose taxes on the sector as 
this could lead to investments being diverted to other 
countries such as Ghana where the fiscal regime for 
educational activities is more attractive.

To prevent this scenario, stakeholders in this sector 
could advocate using empirical data for a review of 
the new amendment in subsequent Finance Acts.
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