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Background

The Nigeria Police Trust Fund (Establishment) Act, 2019 (“the Act”) 
established a Fund for training, providing state-of-the-art security 
equipment and other related facilities for personnel of the Nigeria 
Police. 

Section 4(1)(a) and (b) of the Act provides for an amount constituting 
0.5% of the total revenue accruing to the Federation Account, and a 
levy of 0.005% of the net profit of companies operating in Nigeria 
respectively to be remitted to the Fund. Based on this provision, the 
Federal Government (FG) deducted 0.5% of the total revenue 
accruing to the Federation Account for the month of March 2020 and 
remitted to the Fund. 

The Rivers State Government (“RSG”) filed an action at the Federal 
High Court, Abuja (“the FHC”) against the Attorney General of the 
Federation (AGF) and 3 Ors. challenging the constitutionality of 
Section 4(1)(a) and (b) of the Act. RSG asked the Court to declare 
the said provisions as unconstitutional, null and void, restrain the FG 
from further implementing those provisions and order the FG to 
refund all sums already deducted as a result of the implementation of 
the provisions. 

Parties Arguments

RSG’s arguments

• Based on Section 162 of the Constitution, all revenues collected 
by the FG, including revenues collected from taxes and levies are 
to be paid into the Federation Account. 

• Any amount standing to the credit of the Federation Account is to 
be distributed to only the federal, state, and local governments. 
The Nigeria Police Force is an agency of the FG, and the FG is 
not entitled to deduct any sum from the Federation Account for 
the purpose of funding the Police or any of its agencies. All 
agencies of the FG are to receive their allotted revenue out of the 
allocation due to the FG.

• The provisions of Sections 4(1)(a) and (b) of the Act are 
unconstitutional as they are inconsistent with the provisions of 
Section 162 of the Constitution.

AGF’s arguments

• The National Assembly has powers under the Constitution to 
prescribe the manner of distribution of the funds in the Federation 
Account. Section 4(1)(a) and (b) of the Act were made pursuant 
to this power.

• The “total revenue accruing to the Federation Account” as stated 
in the Act can be distinguished from “total amount standing to the 
credit of the Federation Account” as used in the Constitution.

Some charges can be drawn from the Federation Account and 
the balance becomes the total amount standing to the credit of 
the Federation Account which is then distributed among the three 
beneficiaries.

• The Nigeria Police Force was created for the Federation as a 
whole and not solely for the FG, and funding it from the 
Federation Account is appropriate.

Decision

The FHC accepted RSG’s arguments and ruled that Section 162(1) 
of the Constitution mandates that all revenue collected by the 
government of the federation, except for the revenue specifically 
exempted by the section, must be paid into the Federation Account. 
The Court also held that the only entities who are entitled to partake 
in the sharing of the funds in the federation account are the federal 
government, state government, and local councils in each state of the 
federation. 

Therefore, Section 4(1)(a) of the Act which permits the FG to deduct 
a first line charge of 0.5% of the total revenue accruing to the 
Federation Account and Section 4(1)(b) which permits the FG to pay 
into the Fund revenues received by way of levies on companies 
operating in Nigeria, are both inconsistent with Section 162 of the 
Constitution, and thus null and void.

The Court ordered a refund of RGS’s share of all sums illegally 
deducted from the Federation Account but declined to make the 
same order for the other States of the Federation who were not 
parties in the case.
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Analysis and Takeaway

There are two possible interpretations of the FHC declaration of 
Section 4(1)(b) of the Act as unconstitutional, null and void.  One is 
that the Court declared the whole Section as unconstitutional which 
means that the FIRS can no longer enforce that provision and 
demand for the levy from companies.

The other interpretation is that the Section was only declared 
unconstitutional to the extent of its inconsistency with the 
Constitution. This means the payment of the levy into the Police Trust 
Fund is null and void, but the levy itself is still valid and the FIRS can 
continue to collect the levy and remit into the Federation Account. 

This judgment also raises interesting questions around the legality of 
the laws setting up other earmarked taxes and levies in Nigeria 
including the National Agency for Science and Engineering 
Infrastructure (NASENI) levy, Tertiary Education Tax, National 
Housing Fund Levy, National Information Technology Development 
Agency (NITDA) levy, among others. Based on this judgment, the 
remittance of those earmarked taxes into Funds and accounts other 
than the Federation Account arguably renders them unconstitutional. 
The provision of the NASENI Act which allows for 1% of the 
Federation Account to be deducted and remitted to the Agency would 
also be null and void. 

The definition of ‘Revenue’ in Section 162(10) of the Constitution to 
include “any receipt from the operation of any law” seems to support 
the Court’s conclusion on this point. This means that  there is a scope 
under this judgment  for companies to challenge the legality of many 
earmarked taxes. The government should also consider the 
consolidation of these multiple taxes into one income tax, similar to 
other countries that have been more efficient in collecting tax 
revenue.

For the Fund itself, the two major mandatory sources of revenue have 
arguably been declared null and void. This means the Fund has to 
rely on other sources like budgetary allocation by the National 
Assembly, aids and grants from multilateral agencies and NGOs, 
money derived from investments made by the Fund, etc. These other 
sources are discretionary and funding from them might not be 
significant in practice. The absence of a provision that allows 
donations to the Fund to be tax deductible is a disincentive for private 
companies who might be interested in voluntarily donating to the 
Fund. This needs to be addressed, as well as introduction of other 
mechanisms to mobilize funds for the police and implement the much 
needed police reforms.   

As a result of the Court’s refusal to grant refunds to other States, we 
may see more actions being instituted by various state governments 
in the coming days. However, a joint action by the parties involved
would be a much better alternative for a quick resolution. The FG may
appeal the judgment or seek an amendment to the law to address the 
constitutional inconsistency. Affected companies should seek 
professional advice on the impact of this development on their 
obligations to pay the levy.
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