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Background

Sahara Energy Exploration and Production Limited (“Sahara”), a 

company operating in Nigeria’s upstream petroleum sector, was 

awarded 90% participating interest in OPL 332. Sahara 

subsequently assigned half of its interest in the lease to BG 

Exploration and Production Nigeria Limited (“BG”). The Federal 

Inland Revenue Service (FIRS) assessed Sahara to Capital 

Gains tax (CGT) on gains on the assignment, including interest 

and penalty.

Sahara subsequently proceeded to the Tax Appeal Tribunal 

(TAT) requesting for the assessment to be discharged, or that 

interest and penalty should not apply where the TAT holds that 

CGT is indeed applicable.

Parties’ arguments

Sahara

• In line with Paragraph 1(2)(b) of the Second Schedule to the 

Petroleum Profits Tax Act (PPTA), companies engaged in 

exploration and production activities and who are yet to 

commence their first accounting period are required to carry 

forward any gains arising from any disposal of assets, and 

subject such gains to petroleum profits tax as part of the 

profits from the sale of petroleum.

• There is no basis for imposing penalty and interest as Sahara 

filed its objection and appeal within the specified time. 

Pursuant to paragraph 13(3) of the 5th schedule to the 

FIRSEA, penalty and interest are only charged on an 

assessment that is final and conclusive, and this happens 

when an objection is not filed within the specified time. This 

position is also upheld in the judgment in Weatherford 

Services S.D.E.R.L v FIRS (“the Weatherford Case”).

FIRS

• The gains made by Sahara from the sale of its 45% interest in 

OPL 332 are capital gains within the context of the CGT Act.

• Per section 32 of the FIRSEA, penalty and interest become 

due and payable immediately the tax was not paid within the 

time prescribed by the law. See Gazprom Oil & Gas Ltd v 

FIRS.

TAT’s decision

For Paragraph 1(2)(b) of the PPTA to apply, an asset must be 

tangible and intended for petroleum operations. The asset in 

question is intangible and not meant for petroleum operations, 

and is therefore not covered by PPTA but by CGTA - which 

imposes CGT on capital gains on the sale of all forms of property, 

including incorporeal property.

Penalty and interest are consequences of breaching tax payment 

timelines prescribed in the law. The TAT in SNEPCO v LIRS held 

that the Weatherford Case no longer represents the state of the 

law with regards to interest and penalties. 

TAT rules that Capital Gains Tax applies 

on gains on the sale of rights in oil fields
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Takeaway

The effect of this ruling is that gains from the disposal of 

participating interests in oil fields are subject to CGT, even 

when they are earned before commencement of petroleum 

operations. 

The ruling that interest and penalty arise from the original 

due date of the tax (as against when an FIRS assessment 

becomes final or when determined by the courts/TAT), is in 

line with recent judgments in this regard. However, this 

stance may need to be tested more thoroughly, considering 

the self-assessment provisions in the laws. A taxpayer that 

has duly self-assessed and paid taxes within the prescribed 

timelines (and where fraud, wilful default or neglect cannot 

be proven by the FIRS) should ordinarily have fulfilled 

Section 32 of the FIRSEA. A counter-argument is that without 

imposing penalty and interest from the date of the self-

assessment, taxpayers would not be under any compulsion 

to declare their liabilities comprehensively. 

In any event, businesses need to conservatively reassess 

their risk of exposure to penalties and interest from tax 

defaults in line with this and other recent TAT judgments. 
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The objections and appeal process provide a forum to test the 

validity of a tax liability, and merely suspends the payment 

obligation pending determination. Once the liability is established, 

interest and penalty take effect from the period the tax was due.


