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TAT clarifies Permanent Establishment rules, and 
the application of Stamp Duties on certain contracts
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Takeaway

Some insights could be drawn out of the Tribunal’s decision 
as follows:

1. Whether a local subsidiary undertaking a separate 
business creates a PE for the parent - In arguing that SNL 
does not constitute a PE for New Skies, it was emphasised 
that SNL did not serve New Skies as a dependent agent, 
habitually exercise an authority to conclude contracts 
binding on New Skies, or habitually secure sale orders. 
Perhaps as alluded to by the Tribunal, the focus should
have been on emphasising that SNL was undertaking a 
separate business from New Skies for which it was being 
paid arm’s length fees. This may have reduced the risk of the 
Tribunal concluding that “...in the absence of any positive 
evidence to the contrary, the appellant acquired PE in Nigeria
through SNL. SNL is an integral party to the contract, 
representing the appellant’s interest in Nigeria”.

2. A taxable presence could be triggered by contractors - 
The issue of whether a taxable presence or PE can be 
triggered by contractors has been controversial over the 
years. Para. 10 in the Commentaries to Article 5 of the 2014 
OECD Convention was a bit vague, as it indicates that
employees as well as other persons receiving instructions 
from an enterprise could carry on the business of that 
enterprise. The TAT’s judgement seems to assume that 
contractors can trigger a PE for a non-resident if they are 
contracted to deliver in Nigeria, part of the contract secured 
by the foreign enterprise.
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Background

New Skies Satellites B.V. (“New Skies” or the “Company”) is a company 
incorporated and tax resident in the Netherlands. The Company engages in the 
business of distributing satellite capacity across the globe via its communication 
satellites.

The Company entered into a contract with the Nigerian Broadcasting Corporation 
(NBC or the “Customer”) through a related party in Nigeria - SES Nigeria Limited 
(SNL). Based on the facts presented, this arrangement was in line with a Federal 
Government Executive Order mandating government Ministries, Departments, 
and Agencies (MDAs) to include Nigerian companies as parties to contracts with
foreign service providers. New Skies also contracted an unrelated local Company 
(CWG) to provide uplinks and transmission services to the Customer.

Upon request by NBC, New Skies applied to the Federal Inland Revenue Service 
(FIRS) to confirm its eligibility to enjoy tax concessions under the Nigeria - 
Netherlands Double Tax Treaty Agreement (DTA). The FIRS subsequently stated 
that the Company was ineligible as SNL and CWG had created a Permanent 
Establishment (PE) for New Skies in Nigeria. The FIRS also assessed Stamp 
Duties at 1% on the contract between NBC and New Skies.

Further to the above, New Skies appealed to the Tax Appeal Tribunal (TAT or the 
“Tribunal”).

New Skies’ arguments

The Company did not have a PE in Nigeria since SNL was simply included in the 
contract to fulfil an Executive Order. SNL had no executory functions in the 
contract. Also, the services provided by CWG did not constitute a PE for New 
Skies in Nigeria as CWG is not dependent on New Skies and did not perform its 
services wholly or almost wholly for New Skies.
The contract between New Skies and NBC is exempt from Stamp Duties.

FIRS’ arguments

SNL has the authority to conclude contracts on behalf of New Skies since the 
award of the contract by NBC depended on the existence of a local company, 
and CWG constituted a PE for New Skies in Nigeria under Article 5 of the DTA 
and therefore, New Skies is liable to Companies Income Tax (CIT) in Nigeria.
Stamp Duties should be charged on the agreement between New Skies and the 
NBC at 1% in line with Section 58 of the Stamp Duties Act (SDA), a Circular 
issued by the Accountant-General, and an FIRS Information Circular of 29 April 
2020

TAT ruling

The TAT ruled that:
New Skies has a PE in Nigeria - The services provided by CWG (i.e the 
unrelated party) were integral to delivering New Skies’ contract in Nigeria. The 
fact that the companies are unrelated does not preclude CWG from creating a PE 
for New Skies in Nigeria. Also, CWG’s business premises in Lagos used for the 
uplink to the Satellite were available for New Skies in carrying on its business in 
Nigeria.

The TAT relied on a previous Court judgement (Shell Petroleum International 
Mattssgappij B vs FBIR) where it was ruled that an office facility available 
for use by a non-resident company in Nigeria potentially creates a fixed 
base in Nigeria. In addition, the inclusion of SNL (i.e the related company) as 
the major counterparty to NBC was critical to operating the contract in 
Nigeria, and therefore bolstered the New Skies’ PE in Nigeria.

New Skies is not liable to Stamp Duties - The TAT interpreted Section 23(3) 
of the SDA to mean that the party generally responsible for paying Stamp 
Duties is the beneficiary of the service. Therefore, Stamp Duties do not 
apply on the contract with NBC in line with the SDA which exempts from 
Stamp Duties, contracts where the customer is government, or an agency, 
department or parastatal of government. Even if Stamp Duties were 
applicable on the contract in question, it would be 15 kobo in line with the 
SDA, as against the 1% provided by the FIRS’ and Accountant-General’s
circulars.
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3. The impact of Section 15 of CITA on cable undertakings 
- No arguments were made on whether the assessment had 
to first be done under this specific provision that applies to 
satellite capacity providers before analysing the effects of 
the treaty.
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In the light of this judgement, Non-Resident Companies 
(NRCs) should pay a bit more attention to their arrangements 
with Nigerian (related or unrelated) companies, in executing 
contracts with Nigerian customers. This is particularly 
imperative in certain regulated sectors or arrangements 
where the service providers are expected to comply with 
local content requirements (e.g in the Oil and Gas sector and 
in contracts with government). The burden of proof is on the 
NRC to justify that the activities of the Nigerian company 
would not be considered as creating a taxable presence in 
Nigeria based on the Companies Income Tax Act or the 
applicable DTA.

On the issue of Stamp Duties, the judgement upheld the 
long-held stance that Circulars do not override law, but 
should only provide clarity where required. There is therefore 
no basis in the SDA for the imposition of 1% Stamp Duties 
on contracts without specified rates in the SDA. The 
judgement also clarified that the customer in a contract is 
generally responsible for bearing Stamp Duties, and 
therefore the practice by government agencies of deducting 
Stamp Duties from payments to service providers (effectively 
pushing the cost to the vendor) may need to be reassessed.


