
Background

Several state tax authorities have begun to enforce compliance with 
Section 85 of the Personal Income Tax Act (PITA), 2011 for players in the 
financial services industry. They are demanding that affected taxpayers 
in default pay a fine of N5m per month retrospectively, and within 7 days
of receipt of the assessment.

What does PITA say?

Section 85(2) of PITA requires ministries, agencies and banks to verify 
the Tax Clearance Certificate (TCC) of individuals on specific transactions 
before proceeding with them. These include application for foreign 
exchange, government loans, election into public office amongst others, 
as specified in the Act. Section 85(9) imposes a non-compliance fine of 
N5m or imprisonment for 3 years or both, upon conviction.

What does this mean?

Retrospective application: The tax authorities are demanding the 
non-compliance fine from 2005. The amendment imposing this fine was 
only introduced in 2011 and according to the cardinal principle of law, a 
statute should not apply retrospectively unless expressly stated. This 
was not the case with the 2011 amendment, as the gazette stated the 
commencement date as 14 June 2011.

Also, the tax authorities take the view that the N5m fine is on a monthly 
basis, even though the wording of the law suggests that the fine is a flat 
rate which may be imposed upon conviction. The tax authorities’ 
enforcement of the fine is likely to result in litigation including appeals at 
the Tax Appeal Tribunal. The tax authorities do not have the powers to 
convict a non-compliant taxpayer, this can only be done by a court of 
competent jurisdiction.

Compliance and Process review: Banks and MDAs will need to review 
the approval processes for the relevant transactions to incorporate all 
compliance requirements including verification of TCCs where applica-
ble. Taxpayers also need to understand that the PIT compliance cycle 
does not end with filing of annual returns or settlement of tax liability. It 
is important to obtain the TCC which shows evidence of compliance. 
Individuals who engage in these transactions but are not currently within 
the tax net will be forced to comply.
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Takeaway

This move by the tax authorities underscores the 
government’ drive to expand the tax net for sustainable 
revenues. Section 85 of PITA was amended in 2011 to 
impose the non-compliance penalty. This provision cannot 
be applied retrospectively, and therefore demanding a 
penalty for periods prior to 2011 is a contravention of the 
law. Also, the law states that a N5m penalty would apply 
upon conviction, not N5m per month as demanded by the 
tax authority.

While banks in the financial services industry may 
consider addressing this issue as a group, it is important 
that each bank responds to the assessment pending a 
resolution on an industry basis.

Taxpayers should also expect more enquiries from the tax 
authorities before TCCs are issued or verification 
completed. Knowing that the TCC is a mandatory 
requirement for certain transactions, the tax authorities 
will need to ensure that the TCC application process is 
efficient  and effective.
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