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IN THE TAX APPEAL TRIBUNAL
IN THE LAGOS ZONE
HOLDEN AT LAGOS

APPEAL NO: TAT tLZl CIT /0ll 120t9
BETWEEN

DANGOTE INDUSTRIES LIMITED.... APPBLLANT
AND
FEDERAL INLAND REVENUE SERVICE ..RESPONDENT

JUDGEMENT
FACTS OF THE CASE

The Respondent wrote to the Appellant by its letter dated the 13th day of June,2017,
informjng the Appellant that ateam of tax auditors have been set up to carry out an
audit 6iercise on the records of the Appellant. The Appellant however, responded
by a letter dated 20th day of June, 2017 requesting for an extension of the
commencement date of the audit till the last week in July, 2017.

After the field audit, the Respondent wrote to the Appellant by its letter dated 2'd
day of March,2018, titled ooTax Audit Exercise (2013-2015): Letter of Intention to
Raise Assessment". In the said letter, the following issues were raised:

o Adjustments to tax liabilities of the company.
That the company's assessable profits have been adjusted and recomputed as

a result of some observations made in the course of the audit especially in
relation to the costs and expenses that were not Wholly, Reasonably,
Exclusively and Necessarily incurred for the running of the business which
were therefore added back to profit. Also that by the provisions of Section 19

and 20(b) of CITA 2007, the company was charged to tax at 30yo on the
dividend paid due to the factthattax was not payable on the total profit. And
that the company did not fully remit the Withholding Tax, Value Added Tax
nor compute and remit Stamp Duties on some qualifying transactions as at
when due.

Consequent on the above adjustments, the Appellant was given additional taxes as

stated hereunder:
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1. Company Income Tax (CIT). ......# 10,800,000,000.00
2. Education Tax (EDT).. ......# 6,949,642.00
3. Withholding Tax . ...... # 173,847,439.41
4. Value Added Tax . .......# 2,078,996.00

Total # r 0.982.876.078.00

Upon receipt of the notice of Additional Assessments dated 20th day of March, 2018,
the Appellant wrote to object the Additional Assessment vide its Tax Consultant's
letter dated 23'd day of March, 2018 on the ground that, the Respondent just
concluded atax audit exercise in respect of the 2013-2015 accounting years stating
that:

o The established tax audit procedures in line with the extant laws were not
followed.

o The alleged tax liabilities are still disputed and
. .fhe company is putting together a detailed letter of objection and additional

documents to substantiate its position and promised to send the letter of
objection to FIRS as soon as possible in line with the Federal Inland Revenue
Service (Establishment) Act, 2007.

The processes of Reconciliation Meeting commenced on the 24th day of May, 2018
which continued until the 18th day of February 2019 when FIRS issued its final
notice of Refusal to Amend as a result of which the Appellant filed this appeal.

ISSUES FOR DETERMINATION

The parties have formulated the following issues for determination by the Tribunal:

1. Whether the Respondent infringed on the Appellant's right to fair hearing
by issuing a Revised Assessment for CIT, EDT, WHT and VAT
simultaneously with a Notice of Refusal to amend without giving it the
opportunity to object to same contrary to the provisions of Section 69 of
CITA.

2. Whether the Respondent did not act illegally and unlawfully when it
assessed the Appellant to CIT, WHT and VAT in the sum of
#10,982,876,078.00 as payment of outstanding tax for the 2013-201.5 years
of account.
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3. Whether the Respondent acted wrongly when it computed VAT in the
sum of #28317871474 on Reimbursable Expenses including salaries and
rent reimbursed, VAT on Bank Charges made to the Appellant vendors
and VAT on already paid VAT by the Appellant for 2015 in the sum of
#1,854,794.91.

4. Whether Section 19 of CITA applies to the Appellants Pioneer Profits and
Franked Investment Income.

5. Whether the Respondent was right and lawful when it computed the
income of the Appellant solely on the documents made available to the
Audit team to arrive at the conclusion that the Appellant is liable to pay
the amount as contained in the Revised Assessments (#10,9821876.078.00).

6. Whether or not Section 19 of CITA applied to the Appellant's case.

SUBMISSIONS OF THE PARTIES

THE APPELLANT

On issue one, the Appellant submiued that, where the action of the Respondent
deprived atax payer, in this case, the Appellant, his statutory right to object to an
assessment within the time limit prescribed by law without affording it the
opportunity to make any objection as prescribed by Section 69 of CITA, violates
the fundamental right to fair hearing guaranteed by Section 36 of the Constitution.
They stated that, the Additional Assessment cum NORA (Exhibit DIL 13) issued
by the Respondent which unambiguously doubled as both a Notice of Additional
Assessment and a NORA, precluded the Appellant from exploring the robust
procedure for review laid down in Section 69 of CITA. The Appellant maintained
that, the doctrine of fair hearing is a pillar of natural justice and justice cannot be

said to have been done in any proceedings where it is absent. The cases of KOTOYE
V. CBN (1989)1 NWLR (Pt. 98) 419 at 488; ADIGUN V. AG OYO STATE
(1987)1 NWLR (Pt. 53) 678 at 718; ALADETOYINBO v. ADEWUMI (1990) 6

NWLR (Pt154) 98 at 108; CEEKAY TRADERS LTD V. GENERAL MOTORS
CO. LTD (1988) 3 NWLR (Pt. 82) 347 and AMADI V. THOMAS APLIN CO.
(1972)l ALL NLR (Pt. 1) 409 were all cited in support of the submission.

The Appellant submitted further that, where a taxpayer disputes an assessment raised
against it by the Respondent or any other tax authority, the tax laws allow the

taxpayers to object the additional assessment within a specified timeline. This is
done by stating the specific grounds of objection the taxpayer intends to rely on. The
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Appellant stated that this statutory period is sacrosanct and cannot be done away
with by the Respondent in anyway, ffid that, the provisions of Section 69 of CITA
allow the Appellant who has been served with a revised assessment, 3Odays period
within which he may, if he so wishes, give a Notice of Objection to the Respondent
by clearly stating the specific grounds of the Appellant's objection.

The Appellant submitted further that, the manner in which a power is exercised is
key to the validity of the exercise of that power. They stated that, the tax laws are
clear on the procedure for issuance of Notices of Assessment and Notice of Refusal
to Amend. The Appellant argued that the number of days provided for by Section
69 of CITA is meant to guarantee the Appellant's right to fair hearing by giving him
the opportunity to respond to the assessment within 30days. They maintained that,
failure to adhere to the statutory period provided for under Section 69 of CITA, has
not only violated the fundamental right of the Appellant to be heard but also, contrary
to the letters and spirit of the provisions of Section 36 of the Constitution which
guaranlees the right of the Appellant to fair hearing in the determination of its legal
rights:'The Appellant maintained that the picture painted by Section 69 is that of a
taxpayer's right of objection to an assessment made upon it by the Respondent. They
maintained that the law allows a period of 3Odays from the date of assessment within
which the taxpayer so assessed may put forward an objection to the assessment to
protect itse lf from b eing wrongly/unfairly le vi ed/taxed.

The Appellant stated further that, the law also provides that, it is only after such
objection has been received and considered by the Respondent that it may either
revise the assessment objected to or issue a NORA to denote the finality of the
assessment. They argued further that, a NORA issued ten (10) days after an
assessment is given would be in breach of the affected taxpayer' s right to fair hearing
because it has not allowed for the statutory thirty (30) day period guaranteed by the
law, how much more of a NORA issued simultaneously with an assessment. The
Appellant cited the case of PONTICELLI UPSTREAM V. FEDERAL INLAND
REVENUB SERVICE suit no. TATtLZlCITlLzglzll7, where this Honorable
Tribunal gave a judicial blessing and upheld the principle of fair hearing when it
comes to issuance of revised additional assessment to a taxpayer as it relates to the
3Odays window period to object.

On issue two, the Appellant submitted that, the Respondent acted illegally and
unlawfully when it assessed the Appellant to CIT, EDT, WHT and VAT as

payment of outstanding tax for the 2013-2015 years of account, on expenses that are
wholly, exclusively, necessarily and reasonably incurred in the production of its
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profits within the meaning of Section 24 of CITA. They said that the Respondent
acted wrongly and unlawfully when it disallowed Computer Software expense ofthe
Appellant for 2013-2015 years of accounts, which is inconsistent with Section 24
and 27 of CITA that allows the expenses as an outgoing. They stated further that,
the Respondent in its re-computation of CIT and EDT, the sum of #3,4101244
(Three Million, Four Hundred and Ten Thousand, Two Hundred and Forty-
Four Naira) only, was added back to the profit before tax figure as depreciation
under adjustment during 2013 financial year. They argued that this expense is a
software expenses that is allowable and has been so allowed by the Appellant in the
2014 tax computations.

The Appellant submiued that, the basis of allowing the computer software expense
was due to the following reasons;

1. The figure relates to impairment charge for the year on intangible assets
(computer software), hence no capital allowance (i.e. tax depreciation) was

,6laimed in lieu of the item.
2. The provision of Section 27 of CITA specifically provides for the

disallowance of depreciation charged, there is no mention of amortization and
impairment.

3. Section 24 of CITA is applicable provided that expenses that are wholly,
exclusively necessarily and reasonably incurred in the business activities of a
company is allowable and to this extent, the Appellant treated the impairment
figure as deductible for tax purposes.

The Appellant maintained further that, Clause 19.2 of the International Accounting
Reporting Standard (IAS) 38 - Intangible Assets of the Information Circular of the
Respondent on tax implication of adoption of the International Financial Reporting
Standard (IFRS) provides that, software that forms integral part of a computer shall
be treated as Qualiffing Plant Expenditure while Stand-alone Software will be
treated as intangible asset and amortized over the useful life of the asset.

The Appellant informed the Respondent, relying on the above that amortization and
impairment charges on computer software should be treated as allowable, but that
notwithstanding, the unambiguous legal provisions and explanations provided by the
Appellant to the Respondent, the Respondent proceeded to issue Notices of
Assessment and NORA on the Appellant.

It was also the position of the Appellant that, the Respondent was wrong to have
demanded WHT on Consultancy,Legal and Professional Fees of the Appellant for
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which payments have already been made to the State Internal Revenue Service. They
said that every lawful business is registered as a business with the Corporate Affairs
Commission, hence all payments of taxes are remitted to the State Board of Internal
Revenue Service. They maintained that, the Appellant's review of the general ledger
relating to these expenses showed that bulk of the payments were made to
individuals and partnerships for which the applicable WHT are due to the relevant
State Board of Internal Revenue Service. Therefore, the Respondent demanding the
payment ofthis taxes which have already been remitted to the State Board of Internal
Revenue Service amounts to double taxation. The case of LAGOS STATE V. EKO
HOTELS LTD (2018) I NWLR (Pt 1619) 515 @ 547 was cited in support of this
position.

It was also the submission of the Appellant that, the Respondent acted wrongly and
unlawfully when it computed and demanded WHT from the Appellant using global
approach without considering petty-cash day-to-day transactions which include
repairs and maintenance, information technology/internet expenses, printing and
statioiidry, computer suppliesiEDP expenses, computer software maintenance, boat
maintenance/expenses, Haulage expenses, rent and rate of the Appellant which are
not subject to WHT, despite the additional documents provided following the
Reconciliation meeting held on 24th day of May, 2018. They maintained that the
Appellant's witness, one Mojisola Ogunlade during her cross examination by the
Respondent's Counsel at the Tribunal in the course of hearing of this Appeal,
testified that, all the required documents requested by the Respondent were
provided.

On issue three, the Appellant submitted that, the Respondent acted wrongly when it
computed VAT on wrong calculation of mark-up, rather than charging VAT on only
the 7.5oh mark-up included in the management fees. They said that the Respondent
went ahead to compute VAT liability on the entire reimbursable expenses incurred
as salary and rent payments, neglecting to consider the Appellants audited financial
statements presented to it which clearly designated those costs as reimbursed
salaries, wages and rents incurred by the Appellant and surcharged to its subsidiaries
at cost plus 7.5o/o. The Appellant cited the case of BRASOIL SERVICES CO.
(NIG) LTD V. FIRS (Consolidated Appeals) TATTLZNAT/008/2015 and
TATtLZlWHTl009l2015, wherein the Tribunal held that, VAT should be computed
on the mark-up, as the actual expenses were not subject to VAT. The Appellant
therefore maintained that, the purported charges of VAT on fully reimbursed bank
charges incurred on behalf of the Appellant's subsidiaries, a wholly non-VATable
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transaction by the provisions of Section 2 of VAT Act is unlawful. Especially
because the Respondent did that notwithstanding the availability of the Appellant's
General Ledger presented with its objection letter, dated 25th day of April, 2018
which showed the nature of the bank charges incurred.

On issue four, it was the submission of the Appellant that, Section 19 of CITA does
not apply to the dividends declared by the Appellant for the relevant years (2013-
2015 YOA), because the dividend sought to be taxed were sourced primarily from
Pioneer Profits and Returns (dividend) on investment in other companies which are
not taxable or has already been subjected to tax. The Appellant said that the import
of Section 19 of CITA is to the effect that, where a Nigeria Company declares
dividend in a financial year, such dividend should not exceed the total amount of its
total profits for that year. The Appellant maintained that, the Respondent in this
instant case has decided to subject the whole dividend paid to tax as excess dividend
over the total profits. This implies that, the total profits have been taken to zero and
the Re;pondent failed to take into account the other sources of profit.

The Appellant further argued that, the franked investment income sought to be taxed
has already been taxed by the Respondent and any further attempt by the Respondent
to tax it again will amount to double taxation. The case of LAGOS STATE V. BKO
HOTELS LTD (2018) 1 NWLR (ft. f619) 518 @ 547 was cited in support. The
Appellant maintained that, assuming without conceding that Section 19 of CITA
applies to this case, the pioneer profits and franked investment income of the
Appellant are already protected from taxation by the combined effect of the
Industrial Development (Income Tax Reliet) Act (IDITRA)2004 and Section 18
of CITA. They stated that, Section 19 of CITA simply seeks to ensure that the
Government has afair share of tax, where shareholders are entitled to dividend in a
reasonable proportion and that it was in no way enacted to perpetrate what amounts
to double taxation on the profits of a company. This goes directly against the main
pillars of taxation, i.e. a tax should be fair and should not constitute an
unconscionable burden on those who are obligated to pay. Therefore, the section
does not expose the Appellant to excess dividend tax if all sources of income are
considered, neither will it apply in any way to the Appellant's retained earnings from
which it declared dividends.

The Appellant urged this Honorable Tribunal to grant the reliefs sought and
discountenance in its entirety the submissions of the Respondent in this Appeal as it
is baseless and lacks merits.
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The Respondent submitted that they were right and acted lawfully, when they
computed the income of the Appellant solely on the documents made available to
the Audit team. The Respondent went on to state that their conclusion that the
Appellant is liable to pay the amount as contained in the Revised Assessment, is
based on the outcome of several Reconciliation meetings. That from a critical
perusal of Exhibit DIL 11, it can be revealed that the documents were requested for
but until the Appellant filed this appeal before this Honorable Tribunal, these

documents were never produced. The Respondent stated that the documents include;

l. Breakdown of some items in the operating expenses with supporting
documents.

2. Sche(u\e of scrarragenrerrt tees ts ins\u(e date, $atts of cunq'orr5, satute st
work done and transaction amount.

3. Staff payroll that shows different category of staff (local & expatriate staff)
i:rcluding expatriate quota.

4. Fixed assets schedule.
5. Dividend receivable notes on investment income earned from all her

subsidiaries and other entities.
6. Bank statements to mention but a few.

The Respondent submiued that, it is the duty of every individual taxpayer to make
its returns and if challenged, to support the returns made with relevant documents.
The Respondent cited the case of NICHOLSON V. MORRIS (1977) SCTC 162
as authority. They also maintained that the law mandates taxpayers to keep accurate
records of all their transactions to discharge the onus of proving excessive
ASSESSMENT AS was decided in MBA S.W V. COMNIISSIONER OF INTERNAL
REVENUE l ALL NTC 157.

On the contention of the Appellant that the Notice of Assessment were wrongly
based on expenses wholly, reasonably, exclusively and necessarily incurred in
generating the Appellant's turnover, the Respondent maintained that, it is quite
umeasonable when there are no verifiable documents to support or link the expenses
to their claim. They said that in all the meetings held, there used to be emphasis on
documents to be produced by the Appellant, which documents were never produced.
They stated further that, in some cases they will agree to bring the documents but
they never produced arry of the said documents until this appeal was filed before this
Honorable Tribunal.
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Equally, with regards to the contention of the Appellant that, the Respondent did not
disallow the computer software expenses in the letter of intent sent to the Appellant,

but only disallowed impairment charge and impairment losses like depreciation

charged to the company's income statement which cannot be allowed for tax
putpose, the Respondent submitted that, capital allowance should be claimed on any

qualified asset which must be based on the historical cost in line with the

International Accounting Reporting Standard (IAS). Hence the Appellant is put

under obligation to make disclosure of the schedule and detailed computation of
impairment losses recognized in its profit and loss statement when filing its tax

returns and that all these were not found in the Appellant's returns.

On whether or not Section 19 of CITA applied to the Appellant's case, it was the

submission of the Respondent that, the Audit team observed that from the review of
the 2013 General Ledger as relates to Dividend, it discovered the payment of gross

dividend by DANGOTE CEMENT PLC and VECTM CAPITAL LIMITED
to DANGOTE INDUSTRIES LIMITED. Also, that the Companies did not charge

WHT'6f 1006 on the gross dividend paid out as final dividend. They said that at this

stage, the Appellant claimed that the two Companies involved in the payment of
gross dividend are under Pioneer Status. They stated further that, the Audit team had

requested the company to provide the following documents in respect of Pioneer

Status claimed by DANGOTE CEMENT PLC and VECTM CAPITAL
LIMITED;

Letter of approval of pioneer status claimed by DANGOTE CEMENT
PLC and VECTIVA CAPTTAL LIMITED.
Pioneer Certificate.
Production Day Certificate.
List or Schedule of pioneer products.

These documents, the Respondent said that the Appellant could not produce until
they file this appeal before this Honorable Tribunal and that they continue to
maintain that Section 19 of CITA does not apply to their case. These facts, they
said, were revealed from the cross-examination of their lone witness on the 28th day

of July, 2021 They maintained that, on the 18th day of July, 2014, the Tax Appeal
Tribunal in the case of OANDO PLC V. FIRS (2014) 16 TLRN 99 decided in favor
of the Service regarding the application of Section 19 of CITA on "Excessive
Dividend" tax. Reacting to the position ofthe Respondent on Section 80(3) of CITA
which provides that dividend received by a company after the deduction of tax shall

be regarded as ooFranked Investment lncome" of the company receiving the
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dividend and shall not be charged to further tax as part of the profits of the recipient
company. The Respondent stated that, Section 19 prevails over Section 80.
According to them, the inconsistency between the two provisions should be resolved
in favour of Section 19 being the later in time based on the principle of law
emphasized by the Supreme Court in IIflNE V. EDJERODE (2001) 18 NWLR
(Pt. 745) 446 to the effect that, where a conflict exist between an old law and a new
one, and the two cannot stand together, the latter is said to repeal the earlier one.
They therefore argued that Section 19 of CITA should be seen to have repealed
Section 80(3) of CITA being the earlier in time. They concluded that Section 80 of
CITA subordinated to Section 19 of CITA cannot be said to have invalidated the tax
assessment in contention in this case.

The Respondent therefore urged this Honorable Tribunal to dismiss the Appeal filed
by the Appellant with substantial cost, having regard to the fact that the Respondent
was acting in his official capacity and firmly within the law.

ANALYSIS

ISSUE ONE

Whether the Respondent infringed on the Appellant's right to fair hearing by
issuing a Revised Assessment for CIT, EDT, WHT and VAT simultaneously
with a Notice of Refusal to amend without giving it the opportunity to object to
same contrary to the provisions of Section 69 of CITA.

On the contention of the Appellant that the Respondent issued Revised Assessment
and NORA simultaneously without giving it the opportunity to object to same
contrary to the provisions of Section 69 of CITA. This they said also violated their
constitutional right to fair hearing guaranteed by Section 36 of the 1999 Constitution
of the Federal Republic of Nigeria.

This Honorable Tribunal has done a detailed review of all the correspondences
between the parties, minutes of reconciliation meetings and all the other Exhibits
admitted in the course of the trial on this matter, and discovered the following facts.
The letter of intention to raise Assessment dated 2d day of March, 2018, was
followed by the Notice of Additional Assessment dated 20n day of March, 20lB
which the Appellant claimed was served with a NORA. The said Letter of Intention
(LOD and the Assessment were responded to by the company on the 23'd day of
March, 2018 following which a reconciliation meeting was held on the 24th day of
Muy, 2018. This meeting was attended by Mojisola Ogunlade, a Tax Specialist;
Titilayo Fowokan - The Head Strategic Tax and Compliance; Temitope Samagbeyi,
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Kayode Onabola and Oluwatunmininu Familusi, all representing Dangote Industries
Limited while Innocent Ohagwa, Oyebanji O, Olalere I. O; Alaba O. O and Olawale
Ibrahim represented FIRS. The conclusion of this meeting indicated that the
Appellant was advised to make available all documents requested before the next
meeting which was scheduled for the I't day of June, 2018. Other meetings were
held in the process of reconciliation following which a letter dated 5th February ,2019
was served on the company directing that all outstanding objection cases be
concluded within 7 days of the receipt of the letter otherwise a letter of refusal to
amend will be issued. This letter was not acted upon by the company as a result of
which the Service served on the company a notice of refusal to amend dated l Sth

February, 2019 addressed to the Managing Director of Dangote Industries Limited
with the subject: Notice of Refusal to Amend (marked as Exhibit A l0), which
emphasized that the reconciliation exercise has been going on for more than 6
months and that the exercise would not be allowed to linger indefinitely.
Notwithstanding the issuance of NORA, another letter dated 18th day of March, 2019
addreged to the Managing Director invited the Appellant to yet another
Reconciliation Meeting and for the purposes of emphasis, we cite a portion of the
letter thus;

" . ..I refer to our letter dated 5th February,2}l9 on the above subject and your
refusal to honour the meeting without any official notification. Sequel to this,
the Management has given the directive that all outstanding objection cases
should be concluded within 7 days of the receipt of this letter".

This letter gave yet another opportunity to the company to attend a reconciliation
meeting scheduled for 27th day of March, 2019. This meeting was held on the 28th

day of March, 2019 where Mojisola Ogunlade and Kayode Olusola represented the
company while Oyebamji O and Oyetunji Abiodun represented FIRS. The
conclusion of this meeting indicated that the company was urged to provide those
documents requested as soon as possible and next meeting was fixed for l4th April,
20t9.

Realizing that issues were still not resolved, the Respondent, by a letter dated 20th

Muy, 2019, gave yet another opportunity to the company to have the issues settled,
titled 'Out of Court Settlement in respect of Dangote Industries Ltd v FIRS
(TAT|LZICIT/01112019) pending at the Tax Appeal Tribunal' addressed to the
Managing Director, Dangote Industries Limited and specifically stated that it was
for the attention of 'Titilayo Fowokan'. The said letter was signed by Tunde Fowler,
The Executive Chairman of the FIRS.
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Our detailed analysis of all the coffespondences and reconciliation meetings held
shows that between the time the letter of intent was issue d (20 March, 201 8) and the
date the assessments complained about were raised (26th November, 2}Ig),leaves a

period of about fourteen (14) months. It is also important to state that from the date

the NORA was issued on the 18th day of February,2019 and the date the final
assessment was issued on the 26th day of November,2019, leaves another period of
nine (9) months, hence it is our believe that the Appellant has been given ample
opportunites by the Respondent to present their case and get all the issues resolved.
So, the Appellant should not be heard to complain of denial of fair hearing in this
matter.

The Apex Courts in Nigeria have consistently maintained that the requirement for
fair hearing is ordinarily satisfied where a party is given fair opportunity to present
its case and have it resolved. In the case of Stabilini Visinoni Ltd V. Makinson &
Partners Ltd (2014) LPELR-23090 the Court of Appeal held that, fair hearing
as a principle is simply giving opportunity to be heard. Also, in Uzoegwu & Ors V.
Udo &'Ors (2013) LPELR-21229, the Court of Appeal held that the duty of the
court or any deciding authority to comply with a constitutional provision relating to
fair hearing lies in giving the opportunities to parties to be heard. The party who was
given the opportunity to be heard in a trial cannot later turn around to say that he
was denied fair hearing. Equally in Bill Construction Company Limited V. Imani
& Sons Ltd, (2016) LPELR-782, the Supreme Court held that it is settled law that
where a party is given ample opportunity to present its case within the confines of
the law, but it chooses not to utilize same, he cannot later be heard to complain that
its right to fair hearing has thereby been bridged. In Manu & Anor V. Amodu and
others (2015) LPELR-25635, the Court of Appeal held that it is equally trite that
once a party has been afforded the opportunity to present its case and he fails to take
advantage of it, he cannot be heard to complain that his right to fair hearing has been
bridged. In Stemco Ltd V.Inyang (2013) LPELR-44303, the Court of Appeal, held
that Fair Hearing is about opportunity to be heard. Where aparty fails to avail itself
opportunity granted to ventilate its case, such a party cannot subsequently complain
of absence of fair hearing. In Afro Stuff SAS Nig. Ltd V. Azedama lnvestment
(2015), LPELR-25797, the Court of Appeal, held that it is trite that any proceeding
in the law without regard or credence to fair hearing amounts to a nullity. But not in
the case where the party was offered an opportunity to be heard but fails to utilize
the opportunity, such a party cannot be heard to complain that the right to fair hearing
was,denied.
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In view of the above, this Honorable Tribunal is of the opinion that the Appellant
was actually given ample opportunities to contradict the assessments issued by the
Respondent and should not be heard to complain about fair hearing.

ISSUE TWO

Whether the Respondent did not act illegally and unlawfully when it assessed

the Appellant to CIT, WHT and VAT in the sum of #10,982,876,078.00 as

payment of outstanding tax for the 2013-2015 years of account.

The Appellant maintained that the Respondent acted illegally and unlawfully in
assessing the Appellant to tax in the sum #10,982,876,078.00 for CIT, WHT and
VAT as tax debt due to the Respondent. The Respondent on the other hand argued
that ample opportunities were given to the Appellant to present documents that
would support their claim for which they did not take advantage of, and that until
this Appeal was filed before this Honorable Tribrural, no such document was made
available. It was also the position of the Respondent that the Appellant has not also
fumished such documents to the Tribunal in the course of this trial, which is an
indication that it is either the documents are not available or the Appellant is not
willing to make them public. The power to assess the Appellant as many times as

possible is in accordance with the provisions of Section 60 of CITA, Cap. C21, LFN
2014 as amended.

Section 60 of CITA specifically provides for the tax authority to call for returns,
books, documents and information as many times as possible, for the purpose of
obtaining full information in respect of the profits within the time specified by the
notice to any person, the Service is given powers to give notice to persons requiring
them to complete and deliver to the Service, any return specified in such notice, or
produce or cause to be produced for examination, books, documents and any other
information at the place and time stated in the notice, which time may be from day
to day, for such period as the Service may deem necessary. By the evidence made
available to this Tribunal in the course of this trial, adequate and reasonable
opportunity were given to the Appellant to substantiate their claim with verifiable
documents, for which they failed to take advantage of, therefore cannot be heard to
complain that the Respondent acted illegally andlor unlawfully. The Service cannot
consider documents or ascribe any value to such documents which it cannot see.

In Abubakar V. Waziri & Ors (2008) LPELR 54, the Supreme Court, held that it
is elementary law where apurty leads evidence as to the existence of a document in
13 lFag*



proof of his case, the document should be tendered. The original of the document
shall be tendered. In the absence of the original, a copy could be tendered in
appropriate cases by way of secondary evidence. The law does not generally allow
oral evidence to be lead in proof of a document.

Also, in the case of Kaduna South L. G & ors V. Gaya Q0l4) 4II4o, the Court
ofAppeal held that documents must speak for itself; it is true that where aparty leads
evidence as to the existence of a document in proof of his case, the document should
be tendered because the law does not generally allow oral evidence to be led in proof
of a document. Same decision was taken in Udeagha V. Omegara (2011) 11
NWLR (Pt.204) 16. See also Idiok V. State (2006) 12 NWLR (PT 993) ra265.

Accordingly, it is our position that the Respondent did not act illegally and
unlawfully when it assessed the Appellant to CIT, WHT and VAT in the sum of
#10,982,876,078.00 as outstanding tax liabilities for the 2013-2015 years of account.
This is because from the presentations made by the parties in the course of this trial
and allthe exhibits tendered before this Honourable Tribunal, critical and relevant
documents required to substantiate the claims of the Appellant were not made
available for the review of the Respondent.

ISSUE THREB

Whether the Respondent acted wrongly when it computed VAT in the sum of
#283,787,474 on Reimbursable Expenses including salaries and rent
reimbursed, VAT on Bank Charges made to the Appellant vendors and VAT
on already paid VAT by the Appellant for 2015 in the sum of #1,854,794.91.

The Appellant in averred (per exhibit A7) that the Management Fees incurred was
N263,988,340 as against the figure of i*283,787,474 used by the Respondent. The
Appellant went further to state that the payment was a reimbursement of Salaries,
Bank Charges and Rent paid on behalf of its subsidiaries and to say the least, those
expenses are not liable to VAT. That the Vatable transaction in this instant matter
should be limited to 7.5% mark-up. The Appellant fumher averred that the
Respondent did not recognize VAT payment of N1,854,794.91 made by the
Appellant on lgth April, 2016. The Respondent did not contradict this assertion by
the Appellant during the course of the trial.

Accordingly, it is the opinion of this Honorable Tribunal that necessary adjustments
as appropriate in this circumstance be made by the Respondent. This is on the
ground that in arriving at the said figure the Respondent applied 7.5yo on the gross
up amount of N3, 783,833,000 without considering the effect of the gross up. If the
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effect of the gross up had been considered, the amount of management fee to be

subjected to VAT in 2015 financial tear should be N263, 988,349.

ISSUE FOUR.

Whether Section 19 of CITA applies to the Appellant's Pioneer Profits and
Franked Investment Income.

The Appellant vehemently disagrees with the Respondent's claim that the provisions
of Section 19 of CITA apply to the dividends declared by the Appellant for the
relevant years (2013 - 2015 YOA) citing several judicial decisions to support its
position and that the provision of Section 19 of CITA is not applicable to the position
of the company. The Respondent on the other hand averred that the provision of
Section 19 of CITA applies to the company so long as the distributed dividends
exceeded the Appellant's total andlor taxable profit in the respective years.

This Honorable Tribunal reviewed the submissions of both parties and came to the
conclugion that Section 19 of CITA is an anti-avoidance provision in the tax statute
which seeks to limit the opportunities of the taxpayers to engage in tax avoidance
schemes. Section 19 provides;

"Where a dividend is paid out as profit on which no tax is payable
due to -

a. No total profits or;
b. total profits which are less than the amount of dividend which is poid

whether or not the recipient of the dividend is a Nigerian company, is
paid by a Nigerian company, the company paying the dividend shall be
charged to tax at the rate prescribed in subsection I of section 40 of
this Act as if the dividend is the total profits of the companyfor the year
of assessment to which the accounts out of which the dividend is
declared, relqtes."

From the above provision, it is clearly established that the import of Section 19 is to
the effect that whenever the dividend paid out by a company in ayear of assessment
exceeds its total profit/taxable profit for the year, then the dividend paid out will be
regarded as the total profit and taxed accordingly. In applying the section therefore,
the source of the profit out of which the dividend is paid is not relevant as long as

the dividend exceed the taxable profit of the company, and that it will only amount
to double taxation if the same income is taxed more than once in the hand of a
single/or the same taxpayer.
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However, it is instructive to state that by the provisions of Section 80(1) of CITA,
where a dividend or such other distribution becomes due from or payable by a

Nigerian Company or to any person to whom the provisions of the PITA apply, the
Company paying such dividend or making such distribution shall, at the date when
the amount is paid or credited whichever first occurs, deduct therefrom tax at the
rate prescribed under subsection 2 of the Section and shall forthwith pay over to the
Board the amount so deducted. By the provisions of Section 80(3) of CITA, the
dividend received after deduction of tax prescribed in this Section shall be regarded
as Franked Investment Income of the Company receiving the dividend and shall not
be charged to further tax as part of the profit of the recipient Company. In addition
to this is the fact that, Section 14 of Industrial Development (Income Tax Relief
Act), exempt returns of profit from Pioneer Companies while Section 16 of the same
Act exempt profit from Income Tax of Pioneer Companies. It is therefore the
considered opinion that if the Appellant has reasonable and reliable documentary
evidence to support their claim contained in their letter of 25th April, 2018 addressed
to the,Gxecutive Chairman of FIRS wherein, they made claims of profit generated
from other sources which the Respondent did not consider in their additional
assessment, they should make the document available to the Respondent for their
necessary action.

In the course of trial, the Appellant consistently maintained that it has other sources
of profit (Pioneer Profits and Franked Investment Income), that the Respondent
refused to consider in arriving at the comparable total profit, which if considered
will establish the fact that the Appellant is not in any way exposed to excess
Dividend Tax, as the total profit is higher than the dividend declared and paid.

A careful review of the documents tendered before this Honourable Tribunal, shows
that, the Company claimed to have total profits of #54,599,054.498,
#117,345,846.058 and #97,193,786.458 in 2013, 2014 and 2015 respectively,
whereas the Company declared dividend of #36,000,000.000 in 2013. If this claim
by the Appellant is substantiated and proven by reliable documents, it is our
considered opinion that the extant laws cited above would apply to exempt their
income from additional tax either because they are Franked Investment Income or
profit from the Pioneer Companies.

The Respondent, established in course of trial, that the audit team requested the
Appellant to provide the following documents, to prove their claim;

1) Letter of approval of Pioneer Status by Dangote Cement Plc and Vectiva
Capital.
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2) Pioneer Certificate
3) Production Day Certificate
4) List of Schedule of Pioneer Products.

However, no evidence was given by the Appellant that they submitted the above
requested documents to the Appellants and also, the said documents were never
tendered before this Honorable Tribunal in the course of the trial of this matter, to
substantiate the position that those profits were generated from pioneer operations
and franked investment income. However, the Appellant did not submit relevant
documents before this Honorable Tribunal to substantiate their position.

In light of the above, this Honorable Tribunal hereby directs the Appellant to make
available all the above requested documents within a period of two weeks from today
being the 21" Day of July, 2022 to enable the Respondent review and make the
necessary adjustments to the assessment in contention. Failing which the assessment
in contention stands confirmed to be final and conclusive by this Honourable
Tribur.f,al and therefore to be paid accordingly.

In conclusion, it is the decision of this Honourable Tribtural that all its directives on
the issues above are complied with forth with.

DATED AT LAGOS THIS 21sr DAy OF JtJLy,2022
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APPREAI\CES

Nurudeen A2ee2........... Appellant

Dare Sokoya

Abioye M.O Respondent

REPRESENTATION

Nil
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