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Tax Appeal Tribunal denies
deduction for recharges under
deemed profits regime
January 2016

In brief

On 22nd January 2016, the Tax Appeal Tribunal (TAT) sitting in Lagos reinforced the principle

established by the Court of Appeal in FIRS v Halliburton1 and by the Tribunal’s earlier decision in

Weatherford Services S. de R.L. v FIRS2 that a taxpayer filing returns under the deemed profits regime is
not entitled to any deduction other than the 80% deemed cost.

The TAT also restated the position of the law on the legal status of information circulars in relation to
principal legislation such as the Companies Income Tax Act (CITA).

In detail

Background
Historically, the Federal Inland
Revenue Service (FIRS)
accepted the deemed profits
basis of filing tax returns by
non-resident companies. This is
the alternative regime to the
determination of income tax
based on actual tax adjusted
profits.

Under this deemed profit
regime, the NRC’s costs are
deemed to be 80% of its
turnover while tax, at 30%, is
imposed on 20% of the turnover
resulting in a 6% effective tax
rate.

1 Delivered 2nd December 2014
2 Delivered on 11th December 2014

The legal basis for the deemed
profits regime is section
30(1)(b) of CITA which gives the
FIRS the discretion, in respect
of NRCs to impose tax on a fair
and reasonable percentage of
the part of turnover attributable
to the fixed base. FIRS can
exercise this discretion where a
company has no assessable
profits or, in its opinion, the
profits are less than expected or
the profits cannot be
ascertained.

Facts of the case
In VF Worldwide Holdings
Limited [VFW or “the
Appellant”] v FIRS, the
Appellant entered into a
contract with the Secretary of

State for Foreign and
Commonwealth Affairs of the
United Kingdom (UKBA) to
provide visa related services. To
carry out its obligations in
Nigeria, the Appellant
contracted with VF Nigeria
Limited [Nig Co].

As per the agreement between
the Appellant and Nig Co, the
Appellant paid the sum of
GBP2,547,874 to Nig Co as
recharges for costs incurred by
Nig Co in performing the
contract. Thereafter, the
Appellant filed its tax returns
and deducted the amount paid
to Nig Co and computed tax on
20% of its net turnover.
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The FIRS disallowed the
deduction on the ground that
tax should be imposed on the
Appellant’s gross turnover
because under the deemed
profits regime all costs are
deducted under the 80%
deemed costs. The Appellant
appealed.

Issues for determination

The issues before the Tribunal
were:

 Based on the provision of
section 30(1)(b) of CITA
whether:

(a) the Appellant is entitled to
deduct the sum of
GBP2,547,874 paid to VF
Nigeria from the contract
sum of GBP2,902,577 to
arrive at its turnover for the
purpose of turnover
assessment.

(b) it will not amount to double
taxation of the same income
if the Appellant is made to
pay tax on the total contract
sum of GBP2,902,577
including the sum of
GBP2,547,874 the Appellant
paid to VF Nigeria which
has been subjected to tax in
the hands of VF Nigeria.

 based on the information
circular issued by the
Respondent [FIRS] stating
that recharges are tax
deductible, is the Appellant
entitled to a legitimate
expectation that it would
not be penalised for
complying with a guideline
issued by the Respondent
pursuant to its statutory
power?

 Assuming without
conceding that the
Respondent’s position is
right whether the
percentage of the turnover

the Respondent sought to
tax is not excessive and
unreasonable considering
the nature of the Appellant’s
business.

 Whether based on the fact
that the Appellant executed
the contract through VF
Nigeria without having any
physical presence in
Nigeria, the Appellant is
taxable on turnover within
the context of section
30(1)(b)(i) 0f CITA.

Appellant’s position

On issue 1 the Appellant argued
that based on a literal
interpretation of section
30(1)(b)(i), it was entitled to
deduct the recharges paid and
that failure to do so would result
in double taxation.

On issue 2, it contended that by
relying on the FIRS information
circular the doctrine of
legitimate expectation should
apply.

With respect to issue 3 the
Appellant contended that
imposing tax at 20% of its gross
turnover was excessive and that
considering the fact that most of
the income on the contract had
been taxed in the hands of Nig
Co, the tax imposed on it should
not exceed 1% of its turnover.

Finally the Appellant argued
that since it did not oversee Nig
Co’s operations or send
employees to Nig Co, it did not
have a physical presence in
Nigeria and therefore should
not have been subject to tax.

FIRS’ position

On the first issue, FIRS said that
section 30(1)(b)(i) does not
provide that recharges are
deductible. It also stated that

the deemed profit basis does not
give room for specific
deductions and that since the
Appellant filed based on deemed
profit it was treated accordingly.

It also argued that since the
transaction involved two
separate contracts, two parties
and income there was no
incidence of double taxation.

On the issue of legitimate
expectation, the FIRS argued
that an information circular did
not have the force of law. More
so, an information circular not
consistent with the law was null
and void. Relying on the Court
of Appeal decision in FIRS v
Halliburton, FIRS argued that
the doctrine was based on good
faith, as such filing returns
based on deemed profits
amounted to non-disclosure
which was an incidence of bad
faith therefore the Appellant
could not benefit from the
doctrine.

On issue 3 FIRS argued that it
had the discretion to assess a
taxpayer on a percentage of its
turnover and since the
Appellant filed on deemed
profits basis, its assessable
profits could not be easily
determined. Furthermore, the
Appellant failed to convince it
on why 1% of turnover should be
adopted.

On the last issue, FIRS argued
that a fixed base was an address
through which a foreign
company earned its Nigerian
income. In addition, it argued
that since the transaction
involved related parties, it could
deem their transactions as
artificial or fictitious and
therefore assess the Appellant to
tax.

The decision
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The Tribunal made a finding
that the Appellant did not prove
that Nig Co paid tax in respect
of the recharges which could
have been set off from the
Appellant’s tax liability. It then
held, relying on the Halliburton
decision that:

 the entire income of a
foreign company was
taxable in Nigeria regardless
of the payments to its
Nigerian subsidiary.
Therefore the recharges
which form part of the
Appellant’s Nigerian income
are assessable to tax.

 Recharges are not allowable
deductions when calculating
a foreign company’s income
tax.

 An information circular was
not subsidiary legislation
hence does not have the
force of the law. Even if it
was, it was still subject to
the principal legislation – in
this case, CITA and since
the principle thrived on
fairness and openness a
person must have displayed

utmost good faith before it
could rely on the doctrine.
Since the Appellant did not
disclose its profits then it
could not enjoy the benefit
of the doctrine.

However, the Tribunal failed to
make a pronouncement on
whether the Appellant had a
fixed base in Nigeria.

The takeaway

The Tribunal followed the
Halliburton decision as well as
its earlier Weatherford decision
on recharges and taxation on
deemed profit basis. However, it
made a finding of fact that the
Appellant did not prove that Nig
Co. paid taxes on the recharges
received. Perhaps, had it found
otherwise, the decision could
have been different.

The question of deductibility of
recharges remains a contentious
issue. The Tribunal reinforces
the principle that deductions for
recharges are not allowable
under the deemed profit regime.
This suggests that for recharges

to be deductible, taxpayers must
file based on actual profits.

Following the directive by the
FIRS that NRCs should file their
income tax on actual (net-
income) basis for accounting
periods beginning from 1
January 2014, this issue may
become less contentious going
forward.

With respect to the taxability of
foreign companies in Nigeria,
the Tribunal did not consider
the recent decision of the
Federal High Court in JGC v
FIRS3 where the court held that
a foreign company would be
subject to company income tax
only if it had a fixed
base/taxable presence
regardless of whether it derived
income from Nigeria.

The Tribunal also stressed the
position of the law on the legal
status of information circulars.
Therefore before relying on such
guidance or information
circular, taxpayers are advised
to verify that these documents
are consistent with the law.

3 Unreported FHC/L/4A/14 delivered 18th September 2015
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