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In brief

The Tax Appeal Tribunal (“TAT”) on 11 December 2014 delivered a judgment on the treatment of revenue
allocation by a non-resident company (“NRC”) under the deemed profit regime. The TAT relied on the
recent judgment of the Court of Appeal (“CA”) in the Halliburton case, and ruled that where an NRC is
assessed to tax on deemed profits basis, further deductions (outside the deemed cost) cannot be taken in
any form.

In detail

Background

NRC and its Nigerian affiliate
(“NA”) entered into various
tripartite agreements with third
parties for the provision of
services in Nigeria. The
contracts stipulated that the
customers will pay the US
Dollar (USD) portion of the fees
to NRC and the remainder in
Naira (NGN) to NA.

The parties further agreed that
when the amount collected by
NA was not sufficient to
guarantee a net profit margin of
5%; a portion of the amount
collected by NRC will be
allocated to NA to ensure that it
receives an appropriate reward
for its contribution under the
contracts. From 2007 to 2011
years of assessment, NRC
allocated revenues to NA in line
with the agreement.

While filing its self-assessment
returns, NRC deducted the
revenues allocated to NA in
arriving at the net turnover on
which it computed its deemed
profit.

The FIRS (relying on section 26
of CITA) disallowed these
deductions and raised
additional assessments
including interest and penalties
on the amounts ceded.

Overview of the TAT judgment

Position of NRC

NRC filed an appeal at the TAT
and raised three issues for
determination:

 Whether the additional
assessments amounted to
double taxation on the same
stream of income because
NA had already paid tax on
the amount assessed.

 Whether the FIRS was
wrong to reject NRC’s
adjustment for the portion
of receipts ceded to NA
based on the terms of the
agreement between the
parties and,

 Even if the additional
liability was valid, whether
penalty and interest can be
imposed, when an
assessment is under
objection or appeal.

Position of the FIRS

The FIRS contented that NRC
was not entitled to take further
deductions (beyond 80%
deemed cost under section 26 of
CITA). In addition, that the
agreement between NRC and
NA could not supersede the law
and therefore had no bearing on
the tax liabilities.

On penalties and interest the
FIRS submitted that since
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section 66 of CITA treats
additional assessment in like
manner as a regular assessment,
failure to pay the tax should
attract interest and penalty.

The Judgment

Relying on the recent CA ruling
in the Halliburton case, the TAT
ruled that the revenue allocated
to NA was liable to tax on the
basis that all of a foreign
company’s income derived in
Nigeria is taxable in Nigeria
irrespective of any payments or
allocations to another party.

On interest and penalty; the
TAT ruled in favour of NRC and
held that interest and penalty on
overdue tax should start to run
when the taxpayer neither
objects nor appeal within two
months. Since NRC objected
within this window, interest and
penalty should not apply.

Comparison with the
Halliburton Case

NRC had contended that the
arrangement between the
parties was not that of a
recharge but was a simple
allocation of revenue between
the parties such that the
revenue allocation was never
part of the revenue attributable
to NRC in the first place.

In other words, since NRC is
only required to pay tax on
revenue attributable to its
operations, the revenue
allocated to NA was not part of
its revenue and it was not liable
to pay tax on it.

The TAT however did not
address this point. The question
that should have driven the
reasoning in this appeal should
have been: what is the turnover
attributable to NRC’s operations
in Nigeria?

Even though the TAT did not
deal with the actual question
raised by the appeal, it felt
bound by the decision of the CA
in respect of the Halliburton
case. Although the CA alluded
to the principle that any
appropriation of an NRC’s
revenue will not be an allowable
deduction for deemed profit tax
purposes. It also suggested that
this should only happen if what
is being allocated is actually
from the turnover of the NRC.
In this case, it was NRC’s
contention that the revenue was
that of the NA and not NRC.

The TAT should have focused its
attention on answering the
question of whether the entire
amount billed by NRC was
NRC's revenue under the
relevant provisions of the law.

Two parties may agree to bill a
mutual client on behalf of one
another in order to put the
proceeds in a pool before they
determine what each party
should get. Taxing the inflow in
the books of the NRC that raised
the invoice but did not recognise
the revenue and may not have
earned it is inconsistent with
Section 26 of CITA which
imposes the deemed profit tax
on turnover attributable to the
fixed base.

Section 26 provides that: the
FIRS may… assess and charge
that company for that year of
assessment on such a fair and
reasonable percentage of that
part of the turnover
attributable to the fixed
base…”

The takeaway

Without properly examining the
peculiar facts of each case, it
appears the FIRS and the TAT
will seek to apply the conclusion
in the Halliburton case to all

cases involving deemed profit
taxation under section 26 of
CITA.

The idea of having a billing
mechanism/ arrangement that
is different from the revenue
allocation formula was
completely lost on the court.
The judgment makes it difficult
to ensure local companies are
adequately compensated in
tripartite contracts where the
amount to be billed by the local
company is less than an arm’s
length remuneration for its
services.

Pending a decision on this issue
by a higher court, taxpayers
with similar arrangements
should ensure that their billings
and contracts mirror their
accounting for revenue to
completely avoid this issue.

Although, the new requirement
for NRC to file on actual profit
basis makes this less of an issue,
companies will still have to deal
with the past.

On interest and penalties, the
TAT ruling suggests that
interest and penalties should
not arise if a company has filed
and paid tax under self-
assessment. Also, the company
must have objected to any
additional assessment within
the legal timeframe.

In reaching a conclusion on this
issue, the TAT took the position
that the ‘prescribed period’ (or
due date) for payment of
additional assessment of CIT is
2 months after an undisputed
assessment and not the due date
of payment of tax under self-
assessment.

This argument has some basis in
the law but companies should
not take advantage of this ruling
to underpay their taxes for cash
flow advantage as the decision
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may be upturned by a higher
court.

We expect that some of the
principles applied in this ruling
will be challenged in the future

and hope that each case will be
considered on its merit and
peculiar facts.

Let’s talk
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