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FIRS is clamping down on tax
defaulters – may seal off premises
and arrest principal officers
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In brief

In the past few weeks, the FIRS started to enforce filing of tax returns and payment of taxes by

distraining properties and procuring the arrest of principal officers of defaulting companies. This

unconventional means of tax enforcement is as a result of the need to generate revenue in the light of
dwindling oil revenue. There is however a big question as to whether this procedure follows due process.

In detail

Background

The Federal Inland Revenue
Services (“FIRS”) aided by
officers and men of the Nigerian
Police Force has been raiding
and distraining taxpayers. In
some cases, the Press is invited
to witness the exercise leading
to negative publicity in the
media.

The raid could be triggered by
failure to file tax returns but in
most instances they arise in
respect of failure to pay taxes for
an extended period.

A responsible officer of the
defaulting company (usually the
managing director and/or chief
finance officer) is “arrested” by
the police for questioning and
asked to give an undertaking as
to the settlement of the
outstanding tax liabilities before
being released.

The powers of the FIRS in

respect of distrain

To distrain means to seize and
hold the property of a debtor to
compel payment of debts.

The power to distrain is
conferred on the FIRS under the
provisions of section 33 of the
Federal Inland Revenue Service
Establishment Act (“FIRSEA”).
It can also be found in S.86 of
the Companies Income Tax Act
(CITA), S.104 of the Personal
Income Tax Act (PITA),
S.3(1)(b) of the Petroleum
Profits Tax Act (PPTA).

This power is exercised by a
simple issuance of a warrant of
distraint by the FIRS. To
exercise the power to distrain,
two conditions must be met.
They are:

 an assessment by the FIRS
must be final and conclusive

 a demand notice must have
been served and the time
stipulated on the demand
notice must have expired
without the tax being settled.

Based on the statutory objection
and appeal procedure, after the
FIRS issues an assessment, the
taxpayer can send a notice of
objection to the FIRS, within 30
days, who would either accept
the objection or issue a notice of
refusal to amend. If the taxpayer
does not respond to an
assessment or does not
challenge a notice of refusal to
amend within 30 days, the
assessment becomes final and
conclusive.

Upon the assessment becoming
final and conclusive, a demand
notice would then be issued for
the liability. A demand notice
can also be issued by way of
judgment where a tax liability is
determined by a court to be paid
within a stipulated time.
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Constitutionality of the

power to distrain in the

FIRSEA

Based on cases decided in
Nigeria, it can be deduced that a
judgment creditor (in this case
FIRS) cannot proceed against
the property of the judgment
debtor (in this case the
taxpayer) without a judicial
intervention. If this principle is
applied, it would appear that the
power to distrain in the extant
laws is inconsistent with the
rights to privacy, property and
fair hearing as provided for in
the 1999 Constitution (as
amended). This can be inferred
because the FIRS will be the
accuser as well as the judge (due
to the ability of the FIRS Board
to issue the warrant under the
FIRSEA) and therefore the
taxpayer is at a disadvantage.
This point is yet to be addressed
by any court in Nigeria in the
specific context of the FIRSEA.

Power to access lands and
building and to remove
books and document

S.29 and 30 of the FIRSEA gives
an authorised officer of the FIRS
the powers to access lands,
buildings books and documents
at any reasonable time to gain
information on tax payable.

Even though there are no broad
restrictions on this power, it
should be exercised with caution
and as the very last resort given
the avoidable disruption to
businesses in what is generally a
difficult operating environment.

Power to Arrest

The FIRS itself has no powers to
arrest any persons under the
provisions of the FIRSEA.
However, under S.35 and 36
which covers tax investigation
and enforcement respectively,
the police officers
accompanying the FIRS officers
can take all reasonable steps
necessary to either investigate
the commission of an offence or
enforce any tax law. This could
potentially cover invitation or
even arrest.

However, the arrest must be in
compliance with the provisions
of the Constitution which
prohibits unlawful detention
and requires an accused person
to be presented before a court of
competent jurisdiction within a
short period of time.

The takeaway

FIRS

Record keeping - FIRS must
keep proper record of status on

disputes with taxpayers to be
able to demonstrate that
assessments are final and
conclusive.

Professionalism and fairness -
FIRS should exercise due care
and ensure that its officers act in
a professional manner. The
officers and men of the Nigerian
Police Force should also be
cautioned not to use excessive
force in dealing with taxpayers.
In the choice of the taxpayers to
be distrained, the FIRS must
have clear criteria that must be
applied across all companies.

Taxpayers

Compliance review – In order
to avoid embarrassment and
reputational damage, taxpayers
must review their level of
compliance and promptly rectify
any identified non-compliance.

Taking tax seriously –
Taxpayers should have a
method of dealing with
correspondence from the tax
authorities and keeping track of
objections especially in the
festive period. Assessments
should be challenged on a
timely basis and tax returns and
payment should be done within
the statutory deadlines.
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