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taxation of foreign companies
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In brief

The Federal High Court has clarified the rules on taxation of foreign companies operating through a fixed
base or permanent establishment in Nigeria. In the past, the Nigerian tax authorities had taken the
position in some instances that the business profits of foreign companies are derived from (and therefore
taxable in) Nigeria regardless of whether the foreign company had a fixed base in Nigeria. Also in other
instances where the FIRS established the existence of a fixed base, it imposed tax on the entire profits
from the contract executed by the foreign company rather than only the profits attributable to the fixed
base.

In this judgement the Court held that payments sourced from Nigeria without a tax presence in-country
is not subject to Nigerian income tax. To be liable to tax, the foreign company must have a fixed base in
Nigeria and the profits to be taxed are those attributable to the fixed base.

In detail

Background

The Companies Income Tax Act
(CITA) imposes tax on the
profits of all companies carrying
on business in Nigeria. It
imposes tax on all profits
‘accruing in, derived from,
brought into or received’ in
Nigeria.

Section 13 of CITA is a specific
provision that sets a rule that
Nigerian companies are subject
to tax on their worldwide
income (deemed to accrue in
Nigeria), while foreign
companies are only subject to
tax if they meet certain
conditions. In summary, the
criteria to deem that a foreign
company has derived income
are:

 If the foreign company has a
fixed base in Nigeria, or

 If it has an agent in Nigeria
authorised to carry on
business on its behalf or
habitually has stock from
which deliveries are made on
its behalf, or

 If it enters into a turnkey
contract; or

 where it carries on a trade or
business with a related party
under conditions that are not
at arm’s length.

However, since the decision of
the Court in the case of Saipem
Contracting Nigeria Ltd &
Others v FIRS & Others the
FIRS has in some instances
argued that the profits of a
foreign company once derived
from Nigeria are subject to tax
regardless of whether any of the
conditions in section 13 has
been met.

Facts of the case

The Appellant (JGC Corporation
[“JGC”]), a foreign company,
entered into a contract with a
Nigerian company (Mobil
Producing Nigeria Unlimited
[“MPN”]) to provide
Engineering and Procurement
services (offshore contract).
Concurrently, the JGC’s
Nigerian subsidiary and a third
party also entered into a
Construction contract with MPN
(onshore contract). Both
contracts were in respect of the
same project. The offshore
contract provided that none of
the activities under the contract
would be carried out in Nigeria.

The FIRS assessed JGC to tax
on the basis that it was a party
to the onshore contract and had
a fixed base in Nigeria through
its Nigerian subsidiary. JGC
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appealed the assessment at the
Tax Appeal Tribunal in Lagos
(TAT) who dismissed the appeal
and upheld the assessments.

Proceedings at the TAT

In dismissing the appeal the
TAT failed to evaluate material
facts presented by JGC (such as
payment schedules showing
what the Nigerian subsidiary
received, the DPR permit for the
onshore project and the
admission by the FIRS on cross-
examination that they were
wrong to assume that JGC was a
party to the onshore contract).

The TAT did not make any
pronouncement on many of the
arguments put forward.
Furthermore, the TAT relied on
limited aspects of the contract
instead of interpreting each
contract as a whole. JGC
therefore appealed to the
Federal High Court.

Issues for determination

The issues for determination
before the Court were:

 Whether, having regard to the
fact that the TAT failed to
consider and evaluate
material pieces of evidence,
the judgment of the TAT
should be set aside?

 Whether based on the
evidence presented to the
TAT, the TAT was right to
conclude that JGC had a fixed
base in Nigeria and therefore
liable to tax?

 Whether, having determined
(wrongly) that JGC had a
fixed base in Nigeria, the TAT
was right to accept FIRS tax
computations based on entire
turnover from the offshore
contract, instead of the
portion attributable to the
fixed base?

JGC’s position

JGC’s case was that:

 the TAT failed to consider
material evidence before
arriving at its decision,

 the TAT came to a wrong
conclusion that JGC had a
fixed base in Nigeria; and

 FIRS imposed tax on the
entire turnover without first
apportioning profit to the
fixed base.

FIRS’ position

The FIRS’ argued that:

 the TAT did not need to
consider all the evidence
before arriving at its decision
nor was it necessary to make a
pronouncement on every issue
brought before it.

 since the TAT had established
the existence of a fixed base it
was in order for the TAT to
accept FIRS’ assessment on
turnover.

The decision

The Court resolved all issues in
favour of JGC as follows:

 The TAT breached JGC’s right
to fair hearing by not
considering all the material
facts.

 The existence or otherwise of
a fixed base is a question of
fact. The Court held that JGC
did not have a fixed base in
Nigeria based on the facts.
The Court also recognised a
taxpayer’s right to plan its
affairs in the most tax efficient
manner provided it was done
within the confines of the law.

 It was wrong for the TAT to
have upheld the FIRS’
assessment even if there was a
fixed base as only the profits

attributable to the fixed base
are taxable based section
30(1).

While interpreting section 13 of
CITA, the Court held that not all
profits of a foreign company are
subject to tax. Regardless of
section 9 of CITA, a foreign
company receiving payment
from a Nigerian company does
not automatically imply that the
foreign company is subject to
tax in Nigeria except the
conditions in Section 13 are met.
Therefore JGC is not taxable in
Nigeria.

The takeaway

The decision clarifies that with
respect to business profits, a
foreign company would only be
subject to tax if it has a fixed
base in Nigeria. The confusion
created by the Saipem case has
now been properly addressed by
a court of concurrent
jurisdiction.

For taxpayers, proper contract
structuring (whether
consortium or split) can make
the difference between creating
a taxable presence or not. The
Court relied heavily on the
Indian case of Ishikawajma
Harima Heavy Industries v
Director of Income Tax where
the profits of a foreign company
from a single consortium
contract clearly delineating
onshore and offshore activities
were held not to be taxable in
India.

However, given that the
existence of a fixed base is a
question of fact, a taxpayer’s
activities must be consistent
with the terms of its contract.
That is, the substance must
follow the contractual form.
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Aligning substance with form is
in line with the Organisation for
Economic Cooperation and
Development’s (OECD) Base
Erosion and Profit Shifting
(BEPS) project.

Going forward, the TAT may
now need to consider and
pronounce on every material
fact or evidence before reaching
a conclusion or risk their

decisions being upturned by the
Court.
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