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Introduction  

The Federal Inland Revenue 
Service (FIRS) has released new 
TP Regulations with an effective 
date of 12 March 2018). The TP 
Regulations incorporate some of 
the 2017 updates to the OECD’s 
TP Guidelines and some 
provisions contained in the 
African Tax Administration 
Forum’s (ATAF) Suggested 
Approach to drafting TP 
legislation.  

The Regulations also introduce 
administrative penalties for a 
wide range of offences. We 
highlight the key changes below.   

Purpose  

In addition to giving effect to the 
relevant provisions of the 
Companies Income Tax Act 
(CITA), Petroleum Profits Tax 
Act (PPTA) and Personal Income 
Tax Act (PITA), the new 
Regulations have expanded this 
list to include the Capital Gains 

Tax Act (CGTA) and Value 
Added Tax Act (VATA).    

Persons covered  

The new Regulations replace the 
concept of “connected taxable 
persons” with “connected 
persons” now broadly defined to 
include persons considered to be 
related or associated under the 
UN and OECD model tax 
conventions and TP guidelines.  

Scope 

This remains unchanged. The 
Regulations apply to foreign and 
domestic related party 
transactions.  

Commodities 

The following rules will apply to 
transactions involving import or 
export of commodities: 

a) “quoted prices” for similar 
commodities that are listed 
on an international or 
domestic commodity 
exchange on the date of the 
transaction will be deemed 
to be the transfer price; 

b) in the case of exports (to 
related parties) which are 
subsequently sold to third 
parties, the transfer price for 
tax purposes will be the price 
at which the commodity is 
sold to the third party (if this 
price is higher than the 
quoted price);  

c) adjustments to the quoted 
price in (a) or (b) above will 
only be accepted where there 
is sufficient evidence to show 
the basis for the 
adjustments. 

Intragroup services 

Specific tests are to be carried 
out (in addition to a price 
assessment) in order to 
determine the arm’s length 
nature of intragroup charges. 
These include a benefit test and a 
shareholder activity test. 

 

Intangibles 

Returns from the exploitation of 
the intangibles will only accrue 
where there is sufficient 
justification that an entity has 
contributed to the development, 
enhancement, maintenance, 
protection and/or exploitation 
(DEMPE) of the intangible asset. 

Tax deductions for any payments 
for the exploitation rights to 
intangible assets will be limited 
to 5% of earnings before interest, 
tax, depreciation and 
amortization (EBITDA).   

Capital-rich, low function 
companies 

Capital-rich low function 
companies that do not control 
the financial risks associated 
with their funding activities will 
only be entitled to a risk free 
return. Profits or losses 
associated with the actual risk 
assumption will be allocated to 
the entities that manage those 
risks and have the capacity to 
bear them. 

TP declaration  

A connected person is expected 
to make a declaration of all its 
connected persons resident in 
Nigeria or elsewhere not later 
than 18 months after 
incorporation or within 6 
months after the end of the 
accounting year whichever is 
earlier.  

An updated declaration will be 
required where there is a merger 
or acquisition of up to 20% of an 
entity or its parent; or any other 
change in the structure or 
arrangement of the entity.  

Change in Directors  

Where there is an appointment 
or retirement of a director of a 
connected person, a notification 
is to be made to the FIRS as part 
of the TP declaration and 
submitted within 6 months of 
the financial year end.  

FIRS issues revised Transfer 
Pricing (TP) Regulations  



2 

  
© 2018 PricewaterhouseCoopers Limited. All rights reserved. In this document, PwC refers to 
PricewaterhouseCoopers Limited (a Nigerian limited liability company), which is a member firm of 
PricewaterhouseCoopers International Limited, each member firm of which is a separate legal entity. 

TP disclosures  

Except with respect to a new 
business, the rules remain 
unchanged. A connected person 
is expected to make annual 
disclosures of transactions 
covered under the Regulations 
within 6 months after the end of 
the accounting year or no later 
than 18 months after 
incorporation, whichever is 
earlier. 

TP documentation  

Connected persons are to 
prepare a Master File and Local 
File as part of their TP 
documentation in addition to a 
detailed list of information and 
analyses contained in the 
schedule to the Regulations.  

Due date: Consistent with the 
old Regulations, documentation 
is expected to be in place before 
the due date for filing income tax 
returns and is to be submitted 
upon request within 21 days.   

Exceptions to the rule: 
Connected persons with total 
related party transactions of less 
than ₦300 million (about USD 1 
million) may choose not to 
maintain the TP documentation. 
However, they must prepare and 
submit the TP documentation 
within 90 days from the date of 
receipt of a notice from FIRS. 

Penalties 

These include: 

a) Failure to file TP declaration 
- ₦10 million in the first 
instance and ₦10,000 for 
every day failure continues.  

b) Failure to file updated TP 
declaration/provide 
notification about directors - 
₦25,000 for every day in 
which the default continues. 

c) Failure to file TP disclosure 
– the higher of ₦10 million 
or 1% of the value of related 
party transactions not 
disclosed; and ₦10,000 for 
every day in which the 
default continues. 

d) Incorrect disclosure of 
transactions – the higher of 
₦10 million or 1% of the 

value of related party 
transactions incorrectly 
disclosed. 

e) Failure to file TP 
documentation upon 
request– the higher of ₦10 
million or 1% of the value of 
related party transactions 
not disclosed; and ₦10,000 
for every day in which the 
default continues. 

f) Failure to furnish 
information/documentation 
upon request–1% of the 
value of each related party 
transaction for which 
information/document 
relates; and ₦10,000 for 
every day in which the 
default continues. 

FIRS may grant extensions to 
filing deadlines under certain 
conditions, but full penalties will 
apply if a taxpayer is unable to 
meet up with the extended 
timelines. 

Safe harbour 

The previous safe harbour 
provisions relating to statutory 
or regulator prescribed prices 
have been removed. The 
Regulations now provide that the 
FIRS may publish specific 
guidelines on safe harbours from 
time to time.  

Dispute Resolution  

Under the new Regulations the 
right to refer a case to the DRP 
will now be that of the Head of 
the FIRS’ TP Division. Under the 
old Regulations, the right to refer 
an assessment from the FIRS to 
the DRP was that of the 
taxpayer.  

Customs valuation  

Prices applied for customs 
valuation purposes will not 
automatically be accepted by the 
FIRS as arm’s length for TP 
purposes.  

The takeaway   

The revisions to the TP 
Regulations are wide ranging 
and could have a significant 
impact on the TP affairs of 
affected taxpayers. 

The partial exemption of certain 
categories of taxpayers from 
preparing TP documentation will 
reduce compliance costs for 
many SMEs. 

Many of the changes including 
requirement to prepare a Master 
File and local File; TP 
considerations for intra-group 
services; Capital-rich low 
function companies; and the 
requirement for a DEMPE 
analysis in respect of intangibles 
are largely consistent with the 
OECD’s 2017 TP guidelines. 

The rule regarding commodities 
means related parties will be 
forced to either use a quoted 
price as their transfer price or 
provide an analysis showing 
arm’s length adjustments to the 
quoted price. This will 
significantly increase the burden 
of proof on taxpayers and 
potential disputes. 

The introduction of a cap on tax 
deductibility for royalty 
payments has been borrowed 
from ATAF’s suggested approach 
to TP legislation. This is not 
consistent with the arm’s length 
principle and it is debatable if 
such a restriction can be 
introduced via a Regulation. 

The penalties that have been 
introduced are material. It is 
advisable for taxpayers to make 
TP compliance a top priority to 
avoid penalties. While we expect 
the legality of some of the 
penalties to become an issue of 
contention, it is best to make all 
effort to avoid them. 

Taxpayers must begin to pay 
more attention to their TP 
affairs. They will need to perform 
an evaluation of how the new 
Regulations will impact them. 
Taxpayers who are behind on 
compliance must take steps to 
quickly address all non-
compliance. In addition 
taxpayers must ensure that going 
forward, they are able to comply 
as and when due.  

 


