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Revenue Department Releases New
Transfer Pricing Regs

Nigeria’s Federal Inland Revenue Service (FIRS) on
October 23 released the Income Tax (Transfer Pricing)
Regulations No. 1, 2012,1 which provide guidelines on
the application of the arm’s-length principle. The regu-
lations are intended to ensure that Nigeria is able to
tax businesses appropriately based on their economic
activities carried out in the country, especially with re-
gard to related-party transactions. (For the regulations,
see Doc 2012-22665 or 2012 WTD 215-29; for prior cover-
age, see Doc 2012-22105 or 2012 WTD 208-32.)

A March 2010 report2 by Washington-based think
tank Global Financial Integrity estimated that Africa
lost $854 billion in illicit financial outflows from 1970
through 2008. That is a conservative estimate. The out-
flows could have been twice that or more. These out-
flows were mainly from West and Central Africa. Ac-
cording to the report, the bulk of the illicit flow was
transfer pricing (or mispricing) by global corporations
operating in Africa.

GAAR and the New Regulations

To prevent mispricing and potential loss of tax rev-
enue, the Nigerian tax laws contain general antiavoid-
ance rules, which require related parties to carry out
transactions between them at arm’s length. When re-
lated parties do not fulfill this obligation, the tax laws
empower the tax authorities to disregard the price
charged to the related party and make necessary adjust-
ments to reflect values considered to be arm’s length.
However, in applying the GAAR, there has been a lack
of clarity and in many cases inconsistencies between
different taxpayers in similar circumstances. The new
transfer pricing regulations are meant to address this
problem.

Commencement and Effective Date

The regulations are applicable to accounting periods
commencing after August 2, 2012. For example, a
company with an accounting year-end date of Decem-
ber 31 will be required to have its transfer pricing docu-
mentation in place for the accounting year commenc-
ing January 1, 2013, rather than 2012. This was
designed to allow taxpayers some reasonable transition
time.

Principles and Scope

The regulations are to be applied in a manner con-
sistent with the arm’s-length principle in article 9 of
the U.N. and OECD model tax conventions and the
OECD transfer pricing guidelines. However, when
there are inconsistencies between the model conven-
tions and the local legislation, the provisions of the
relevant local tax laws will prevail.

Reference to both the OECD and the U.N. models
could create problems in the event of any inconsisten-
cies between the two models. This is not addressed in
the regulations.

The rules cover all transactions between ‘‘connected
taxable persons’’ which is broadly defined to include
individuals, permanent establishments created by head
offices, subsidiaries, associates, partnerships, joint ven-
tures, and trusts to the extent that they participate di-
rectly or indirectly in the management, control, or capi-
tal of another or that they have common control,
management, or shareholders. Specifically, the rules
will apply to the sale and purchase of goods; lease or
sale of tangible assets; licensing, transfer, or use of in-
tangible assets; provision of services; lending or bor-
rowing of money; manufacturing arrangements; and
any transaction that may affect profit and loss or any
other incidental matter.

The rules are applicable to both domestic and cross-
border related-party transactions.

Materiality and Safe Harbor Provisions

There is no materiality threshold for documentation.
However, the regulations contain safe harbor provisions

1Dated Sept. 21, 2012.
2D. Kar and D. Cartwright-Smith, ‘‘Illicit Financial Flows

From Africa: Hidden Resource for Development’’ (2010).
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whereby a taxpayer could be exempt from the docu-
mentation requirements by the FIRS. This would apply
when the controlled transactions are priced in line with
the requirements of other Nigerian statutory provisions
or when the prices of connected transactions have been
approved by a government regulatory authority and the
FIRS is satisfied that those prices are at arm’s length.

This includes approvals of fees by the National Of-
fice for Technology Acquisition and Promotion, the
Nigeria Custom Service, the Central Bank of Nigeria,
and so on.

Methods
Related parties may use any of the methods listed in

the regulations to price their controlled transactions.
Those methods, which are the same as those prescribed
by the OECD and the U.N., are the comparable uncon-
trolled price method, the resale price minus method,
the cost-plus method, the transactional profit-split
method, the transactional net margin method, or any
other method prescribed by the FIRS.

The regulations also allow a taxpayer to apply a
method not listed in the regulations if the taxpayer can
demonstrate that none of the prescribed methods is
suitable and that the method used gives an arm’s-
length result.

Advance Pricing Agreements
Under an advance pricing agreement between the

FIRS and the taxpayer, both agree to the method and
manner in which related-party transactions will be
priced for a specified future period.

If a taxpayer wants to have certainty regarding the
acceptability of the method used, it may approach the
FIRS for an APA provided the amount involved is not
less than NGN 250 million (about $1.59 million) per
annum of the connected person’s deductible cost or
taxable revenue.

APAs can be bilateral or unilateral. Any APA en-
tered into with the FIRS will apply to the controlled
transaction for a period not exceeding three years sub-
ject to cancellation by either the taxpayer or the FIRS
under specific circumstances. There is no application or
processing fee payable to the FIRS for APAs.

Corresponding Adjustment
When a competent authority of a country with

which Nigeria has a tax treaty makes an adjustment to
the taxation of a transaction or transactions of a con-
nected taxable person that results in taxation in that
other country of income or profits that are also taxable
in Nigeria, the FIRS may, upon request by the con-
nected taxable person subject to tax in Nigeria, deter-
mine whether the adjustment is consistent with the
arm’s-length principle. If so, the FIRS may make a

corresponding adjustment to the amount of tax
charged in Nigeria on the income so as to avoid double
taxation.

It is unclear if corresponding adjustments will be
permitted in the case of secondary taxes such as VAT
and duties, or in the event that transactions approved
by other regulatory authorities in Nigeria are not ac-
cepted by the FIRS.

Documentation and Declaration
All taxable persons that will be affected must pre-

pare documentation to demonstrate the arm’s-length
nature of their related-party transactions. The docu-
mentation will usually include information on the
group structure and business activities of the related
parties, details of the related parties’ transactions, the
pricing method adopted, the reasons for selecting the
method, and information on comparable transactions
between unrelated parties. The documentation must be
submitted within 21 days of a request from the FIRS
after filing the company’s annual tax returns, which are
due not later than six months after the accounting
year-end date. Also, at the time of filing the annual tax
returns, annual declarations on related-party transac-
tions must be made that include specific statements on
whether or not documentation exists. A taxable person
that contravenes any of the provisions of the regula-
tions will be liable to a penalty as prescribed in the
relevant provision of the applicable tax law.

Even though the regulations do not specifically state
the type of information to be included in transfer pric-
ing documentation, the reference to OECD and U.N.
guidelines implies that the recommended documenta-
tion approach by these bodies will be an acceptable
standard.

Benchmarking and Comparability Factors
Identifying comparables within Africa will be diffi-

cult due to a lack of reliable data. Taxpayers may
therefore use comparables and arm’s-length bench-
marks from outside Nigeria or Africa with appropriate
adjustments.

For the purpose of determining whether the pricing
and other conditions of a controlled transaction are
consistent with the arm’s-length principle, the taxpayer,
in the first instance, must ensure that the transaction is
comparable with a similar or identical transaction be-
tween two independent persons carrying on business
under sufficiently comparable conditions.

An uncontrolled transaction is comparable to a con-
trolled transaction within the meaning of the regula-
tions when there are no significant differences between
the uncontrolled transaction and a controlled transac-
tion under comparable circumstances that could mate-
rially affect the conditions being examined under the
appropriate transfer pricing method. When differences
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exist, reasonably accurate adjustments must be made in
order to eliminate or reduce the effects of those differ-
ences.

Retrospective Application

The regulations will not apply retrospectively. How-
ever, since the requirement to apply the arm’s-length
principle has always existed in the tax statute, the FIRS
may challenge a taxpayer to demonstrate that transac-
tions undertaken before the introduction of the transfer
pricing regulations have been carried out at arm’s
length. Generally a back-duty audit can go as far back
as six years.

Official Language and Document Retention

The official language for purposes of documentation
under the regulations is English. When a document is
not in English, the FIRS may request a translation,
prepared and certified by a sworn translator or a per-
son approved by the FIRS, at the expense of the tax-
payer.

All records, including ledgers, cashbooks, journals,
checkbooks, bank statements, deposit slips, paid checks,
invoices, stock lists, and all other books of account, as
well as data on any trade carried out by the taxpayer,
inclusive of recorded details from which the taxpayer’s
returns were prepared for assessment of taxes, should
be retained for six years from the date on which the
return relevant to the last entry was made.

Offenses, Fines, and Dispute Resolution
There are no specific penalties for not having docu-

mentation. Penalties and interest will, however, apply
to transfer pricing adjustments.

The FIRS will set up a decision review panel for the
purpose of resolving any dispute or controversy arising
from the application of the transfer pricing regulations.
A taxpayer that disagrees with the ruling of the deci-
sion review panel on any transfer pricing matter has
recourse to the courts.

Conclusion and Next Steps
Although the requirement to apply the arm’s-length

principle has always existed in Nigerian legislation,
there has been a lack of guidance on how to apply it.
There has been an increase of transfer pricing aware-
ness in Africa, with tax administrators paying closer
attention to compliance by multinationals. Administra-
tors are also collaborating to build capacity and are
exchanging information more than ever before.

It is therefore important that organizations that will
be affected begin to immediately review their transfer
pricing practices and consider ways of managing any
potential exposures. Even when a global policy exists,
it is necessary to assess if any modifications will be
required to comply with the local rules while ensuring
global alignment as much as possible. ◆

♦ Taiwo Oyedele, partner and head of tax and corporate
advisory, PwC Nigeria
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